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LEGISLATIVE  REORGANIZATION  ACT  OF  197a 


[Public  Law  91-510] 

Title  IV — Congress  as  ax  Institution 

PART  1  JOINT  COMMITTEE  ON  CONGRESSIONAL  OPERATIONS 

******* 

Duties  of  Joint  Committee 
Sec.  402.  (a)  The  Joint  Committee  shall— 

(2)  identify  any  court  proceeding  or  action  which,  in  the 
opinion  of  the  Joint  Committee,  is  of  vital  interest  to  the  Con- 
gress, or  to  either  House  of  the  Congress,  as  a  constitutionally 
established  institution  of  the  Federal  Government  and  call 
such  proceeding  or  action  to  the  attention  of  that  House  of 
the  Congress  which  is  specifically  concerned  or  to  both 
Houses  of  the  Congress  if  both  Houses  are  concerned. 
******* 


(V) 


I 


INTRODUCTION 


In  accord  with  the  statutory  duty  placed  upon  the  Joint  Committee 
on  Congressional  Operations  by  Section  402(a)  (2)  of  the  Legislative 
Eeorganization  Act  of  1970,  the  committee  initiated  a  cumulative 
reporting  practice  in  the  92d  Congress  to  "identify  any  court  pro- 
ceeding or  action  which,  in  the  opinion  of  the  Joint  Committee,  is  of 
vital  interest  to  the  Congress,  or  to  either  House  of  the  Congress,  as 
a  constitutionally  established  institution  of  the  Federal  Government." 

The  report,  designated  as  Court  Proceedings  and  Actions  of  Vital 
Interest  to  the  Congress,  is  intended  to  meet  the  further  statutory 
requirement  that  the  Joint  Committee  shall  "call  such  proceeding  or 
action  to  the  attention  of  that  House  of  the  Congress  which  is 
specifically  concerned  or  to  both  Houses  of  the  Congress  if  both 
Houses  are  concerned." 

This  report — the  fourth  report  of  the  94th  Congress — contains  case 
briefs,  accounts  of  the  status  of  court  proceedings  and  the  full  texts 
of  decisions  in  active  cases  the  Joint  Committee  identified  as  of  vital 
interest  to  the  Congress  since  its  last  report  in  December  1975. 

The  Joint  Committee  will  publish  cumulative  reports  of  court  pro- 
ceedings and  actions  periodically  throughout  the  94th  Congress.  We 
welcome  comments  from  all  Members  of  Congress  and  others  using 
these  reports  as  an  information  source  and  research  document,  as  well 
as  your  suggestions  of  relevant  pending  court  proceedings  and 
actions — which  do  not  appear  in  this  report — for  inclusion  in  the 
future  reports  of  the  Joint  Committee. 

Jack  Brooks,  Chairman. 
Lee  Metcalf,  Vice  Chairman, 


(1) 
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VLOIT 


COURT  PROCEEDINGS  AND  ACTIONS  OF  VITAL 
INTEREST  TO  THE  CONGRESS 


L  Constitutional  Immunity  of  Members  of  Congress 
Davis  v.  Passman 
Civil  Action  Xo.  75-1691  (Fifth  Cir.) 

Brief. — Plaintiff.  Shirley  Davis,  served  as  deputy  administrative 
assistant  on  the  staff  of  Representative  Otto  E.  Passman  from  Febru- 
ary 1.  1974  through  July  81,  1974.  on  which  date  her  employment 
was  terminated.  Plaintiff  then  filed  this  complaint,  naming  Repre- 
sentative Passman  as  defendant,  in  the  U.S.  District  Court  for  the 
Western  District  of  Louisiana  on  August  7.  1974,  alleging  that  she 
had  been  discriminatorily  dismissed  from  defendant's  congressional 
staff  because  of  her  sex  in  violation  of  her  constitutional  rights  under 
the  Fifth  Amendment. 

Plaintiff  supplemented  her  complaint  with  a  letter  from  the  de- 
fendant, in  which  Mr.  Passman  indicated,  in  dismissing  her.  that  he 
had  concluded  "it  was  essential  that  the  understudy  to  my  Adminis- 
trative Assistant  be  a  man.*' 

Representative  Passman  filed  a  motion  to  dismiss  the  complaint, 
stating:  (1)  The  alleged  conduct  of  the  defendant  is  not  violative  of 
the  Fifth  Amendment:  (2)  the  law  affords  no  private  right  of  action 
to  plaintiff:  and  (3)  the  doctrines  of  legislative  and  sovereign  immu- 
nity bar  any  action  against  the  defendant. 

In  a  hearing  on  February  24.  1975,  U.S.  District  Judge  Tom  Stagg. 
of  the  U.S.  District  Court  for  the  "Western  District  of  Louisiana, 
dismissed  plaintiff's  complaint  on  the  grounds  that  it  failed  to  state 
a  claim  against  Mr.  Passman^,  upon  which  relief  could  be  granted. 
The  court  held  that  the  alleged  sex  discrimination  by  Mr.  Passman 
is  not  violative  of  the  Fifth  Amendment  to  the  Constitution  and  that 
the  law  affords  no  private  right  of  action  to  plaintiff.  The  court  fur- 
ther held,  however,  that  Mr.  Passman's  defense  of  sovereign  and 
official  immunity  was  not  well  founded. 

status. — An  appeal  by  Ms.  Davis,  filed  on  March  20. 1975.  is  pending 
before  the  U.S.  Court  of  Appeals  for  the  Fifth  Circuit. 

McSuvely  v.  McClellan 

Civil  Action  Xo.  73-1991  (D.C.  Cir.) 

Brief. — Plaintiffs  Alan  and  Margaret  McSurely  refused  in  March 
1909  to  comply  with  a  subpoena  duces  tecum  issued  by  the  Senate 
Permanent  Subcommittee  on  Investigations  of  the  Government  Opera- 
tions Committee,  chaired  by  Senator  John  L.  McClellan,  demanding 
the  production  of  documents  relating  to  membership  in  and  activities 
of  several  organizations,  including  the  Southern  Conference  Educa- 
tional Fund,  the  Southern  Student  Organization  Committee,  the 
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Student  Nonviolent  Coordinating  Committee  and  Students  for  a  Dem- 
ocratic Society,  all  also  plaintiffs  in  this  action. 

Plaintiffs  filed  an  action  in  the  U.S.  District  Court  for  the  District 
of  Columbia  on  the  date  named  in  the  subpoena  for  their  appearance 
before  the  subcommittee  seeking  a  declaration  that  compliance  with 
the  subpoena  was  not  required,  a  preliminary  and  permanent  injunc- 
tion against  institution  of  criminal  proceedings  against  them  for  their 
failure  to  comply  with  the  subpoena,  and  damages.  No  action  had 
been  taken  in  the  civil  action  at  the  time  the  McSurelys  were  indicted 
for  contempt  of  Congress  for  their  failure  to  comply  with  the  sub- 
poenas. Subsequently,  the  plaintiffs  filed  an  amended  and  supple- 
mental complaint  seeking  only  compensatory  and  punitive  damages. 
The  plaintiffs  alleged  that  the  defendants,  Senator  McClellan,  three 
members  of  the  subcommittee  staff,  and  the  Kentucky  Commonwealth 
Attorney  who  initially  seized  from  the  plaintiffs'  home  the  documents 
which  included  those  later  subpoenaed  by  the  subcommittee,  entered 
into  a  conspiracy  to  deprive  them  of  their  constitutional  rights.  They 
sought  damages  "for  the  unlawful  seizure,  inspection  and  appropria- 
tion of  their  personal  and  business  papers  and  documents  and  other 
objects  and  articles,  for  the  issuance  of  subpoenas  based  on  illegally 
obtained  information  and  invalid  on  their  face,  for  their  humiliation 
and  embarrassment,  mental  and  emotional  pain,  loss  of  employment, 
disruption  of  personal  privacy  and  safety  caused  thereby,  all  in  viola- 
tion and  derogation  of  their  rights  under  the  First,  Fourth,  Fifth  and 
Fourteenth  Amendments  to  the  U.S.  Constitution  and  the  laws  of  the 
United  States."  [Plaintiffs'  Amended  and  Supplemental  Complaint, 
at  13-14.] 

The  McSurelys  were  convicted  of  contempt  of  Congress  and  sen- 
tenced in  June  1970  in  the  criminal  action.  The  convictions  were 
appealed  to  the  court  of  appeals,  where  oral  arguments  were  heard 
on  January  21,  1972. 

The  decision  of  the  court  of  appeals,  reversing  the  contempt  of 
Congress  convictions  of  the  McSurlevs,  was  filed  on  December  20, 
1D7±  The  majority  of  the  court  took  the  position  that  the  exclusionary 
rule  applied  to  proceedings  before  congressional  committees  as  well  as 
to  criminal  prosecutions,  and,  therefore,  the  court  held  that  the  sub- 
committee's subpoenas  were  invalid  as  the  fruit  of  an  unlawful  9eareh 
and  seizure.  [United  States  v.  McSurely,  473  F.  2d  1178  (D.C.  Cir. 
1972)  ;  the  text  of  the  decision  was  printed  in  the  Report  of  the  Joint 
Committee  on  Congressional  Operations  Identifying  Court  P /■<><  <  <  fl- 
ings and  Actions  of  Vital  Interest  to  the  Congress.  Final  Report  for 
the  92d  Congress,  December  1972,  at  645.1 

The  case  was  remanded  to  the  U.S.  District  Court  for  the  District 
of  Columbia  with  instructions  to  enter  judgments  of  acquittal  in  the 
matter  of  the  contempt  convictions. 

The  decision  of  the  Solicitor  (Jeneral  was  not  to  petition  the  Su- 
preme Court  for  a  writ  of  certiorari. 

In  the  civil  proceedings,  Chairman  McClellan  and  three  subcom- 
mittee staff  members  filed  a  motion  to  dismiss,  or.  in  the  alternative, 
for  summary  judgment  in  the  district  court  on  October  26,  1971. 

The  grounds  claimed  in  support  of  the  motion  were : 

(1)  Defendants  arc  immune  from  actions  for  damage- 
whereas  here  it  is  clear  that  their  conduct  was  within  the 
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sphere  of  legislative  activity.  (2)  The  claimant  fails  to  state  a 
claim  upon  which  relief  can  be  granted  against  defendants 
who  were  a  United  States  Senator  or  employees  of  the  Sen- 
ate of  the  United  States  at  all  times  material  to  this  cause. 
(3)  Plaintiffs  are  barred  by  collateral  estoppel  from  re- 
litigating  issues  previously  settled  by  the  judgment  of  this 
court  in  United  States  v.  Alan  McSurely  and  Margaret  Mc- 
Surely,  Criminal  Nos.  1376-69,  1377-69.  *  *  *  [Defendants' 
Motion  to  Dismiss  or  in  the  Alternative  for  Summary  J udg- 
ment,  at  1.] 

The  motion  to  dismiss  was  denied  on  June  12,  1973,  and  after  the 
motion  for  reconsideration  was  rejected,  the  Federal  defendants  filed 
notice  of  appeal. 

In  a  2-to-l  decision  on  October  28,  1975,  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  reversed  the  district  court's  holding  and 
remanded  the  case  for  further  action  consistent  with  its  holding. 

The  appeals  court  held,  that  as  a  matter  of  law,  the  defendants  were 
entitled  to  summary  judgment  on  all  counts  of  the  complaint  relating 
to  the  inspection  by  the  committee  investigator  of  the  seized  material, 
the  transportation  of  such  material  to  Washington  by  the  investigator, 
the  utilization  of  the  information  by  the  investigator  as  the  basis  for 
congressional  subpoenas,  and  the  issuance  of  Contempt  of  Congress  ci- 
tations against  the  plaintiffs. 

The  appeals  court  left  for  the  district  court  on  remand  the  determi- 
nation whether  the  defendants  actively  collaborated  in  the  original 
raid  on  the  McSurelys'  home  and,  if  so,  whether  there  was  sufficient 
evidence  of  such  collaboration  to  merit  a  trial  on  that  issue. 

In  addition,  the  appeals  court  remanded  to  the  lower  court  the  ques- 
tion whether  the  defendants  distributed  copies  of  documents  to  indi- 
viduals or  agencies  outside  Congress — and  if  made,  whether  such 
distribution  was  actionable. 

The  court  emphasized  that  at  no  point  in  the  proceedings  on  remand 
may  inquiry  be  made  into  those  activities  of  the  defendants  which  it 
had  indicated  are  protected  by  the  Speech  or  Debate  Clause : 

[A]s  a  general  rule,  the  process  of  gathering  and  utilizing 
information  within  Congress  is  protected  activity  within  the 
"legislative  sphere."  Constitutional  immunity  may  be  with- 
drawn, however,  if  no  rational  legislative  purpose  can  be 
found  for  a  committee's  action  in  directing  its  investigation 
toward  a  particular  individual,  organization,  or  institution. 
Also,  the  Speecli  or  Debate  Clause  will  not  shield  an  employee 
or  Member  of  Congress  from  prosecution  or  suit  for  a  crime 
or  Fourth  Amendment  violation  arising  from  his  efforts  to 
obtain  information.  Finally,  the  dissemination  of  information 
outside  of  Congress  is  not  a  protected  legislative  act  and  en- 
joys no  special  constitutional  immunity. 

The  question  whether  the  Subcommittee  on  Investigations 
in  the  instant  case  was  engaged  in  investigative  activity  con- 
cerning matters  "on  which  legislation  could  be  had"  is  readily 
answered.  At  all  times  pertinent  to  the  case,  the  Subcommit- 
tee was  authorized  by  Senate  Kesolution  to  make  a  full  and 
complete  study  and  investigation  of  violent  disturbances  of 
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the  peace  [and]  *  *  *  civil  and  criminal  disorder  *  *  *,  the 
commission  of  crimes  in  connection  therewith,  the[ir] 
immediate  and  longstanding  causes,  the  extent  and  effects  of 
such  occurrences  and  crimes [,]  and  measures  necessary  for 
their  immediate  and  long  range  prevention. 

******* 

Certainly,  there  is  no  question,  in  view  of  the  breadth  of 
Congress'  investigatory  power  and  of  its  mandate  to  the  Sub- 
committee, that  the  Subcommittee  had  jurisdiction  to  send 
Brick  to  Pikeville  to  examine  the  materials  in  Ratliff's 
possession. 

Moreover.  Brick  clearly  enjoyed  the  prerogative — so  long 
as  he  did  not  obtain  the  documents  by  unlawful  means — to 
bring  to  Washington  copies  of  all  materials  which  might 
prove  useful  to  the  Subcommittee's  investigation.  The  primary 
dispute  in  this  case,  focused  upon  by  our  colleague's  partial 
dissent,  arises  from  Brick's  testimony  at  the  McSurely  con- 
tempt trial  that  not  all  of  the  batch  of  234  documents  he 
received  from  Ratliff — in  the  selection  of  which  Brick  had 
played  no  part — were  necessary  to  the  investigation.  Never- 
theless, rather  than  attempt  a  document-by-document  deter- 
mination of  which  items  might  or  might  not  be  relevant,  he 
carried  all  the  papers  to  Washington  for  the  Subcommittee's 
inspection.  The  question  posed  here  is  whether  it  was  incum- 
bent on  Brick  etther  to  separate  out  those  papers  which  were 
clearly  not  required  for  the  investigation  or  forfeit  his  pro- 
tection (and*  possibly,  the  protection  of  the  other  defendants) 
under  the  Speech  or  Debate  Clause. 

We  do  not  believe  a  Congressional  committee's  investigatory 
jurisdiction  can  turn  on  this  kind  of  detailed  assessment  of 
the  relevancy  of  particular  items  garnered  by  employees  or 
Members  of  Congress  pursuant  to  a  facially  valid  inquiry. 
The  Supreme  Court  in  a  similar  situation  in  Doe  v.  McMillan 
found  no  authority  to  oversee  the  judgment  of  the  Com- 
mittee :;:  *  *  or  to  impose  liability  on  its  members  if  Ave 
disagree  with  their  legislative  judgment."  It  would  appear 
that  the  jurisdid  ional  requirements  of  the  Speech  or  Debate 
Clause  are  met  here,  as  in  Doe,  if  a  rational  legislative  pur- 
pose is  present  for  investigating  a  particular  person,  orga- 
nization, or  institution.  There  is  no  requirement  that  every 
piece  of  information  gathered  in  such  an  investigation  be 
justified  before  the  judiciary.  Certainly,  Tcnney  v.  Brandhore 
and  the  fie? 'r icemen's  FuPtd  case  do  not  go  so  far.  Indeed,  we 
submit  that  it  is  precisely  this  kind  of  entanglement  in  legisla- 
te e  judgments  that  the  Supreme  Court  in  Doe  properly 
sought  to  avoid.  In  view  of  the  intrinsically  functional  nature 
of  the  immunity  afforded  the  investigative  process  by  the 
Speech  or  Debate  Clause,  and  the  Clause's  basic  purpose  of 
preventing  the  probing  of  legislative  motive,  we  are  convinced 
that,  the  line  must  be  drawn  here.  \MeS7trelv  v.  McClellan, 
Civil  action  No.  7.V1991  (D.C.  Cir.  1975) :  Slip  Opinion  at 
248-250.] 
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In  response  to  plaintiffs'  allegation  that  the  examination  of  the 
illegally  seized  materials  in  the  Commonwealth  Attorney's  possession, 
by  the  subcommittee's  investigator,  was  itself  an  independent  viola- 
tion of  the  MeSurelys'  Fourth  Amendment  rights  and,  therefore,  not 
protected  by  Speech  or  Debate  immunity — the  court  held  that  JJ^ited 
States  v.  Calandra,  414  U.S.  338  (1074)  was  controlling  in  the  instant 
case.  The  appeals  court  said : 

In  sum,  it  would  appear  under  Colnrul that  a  Congres- 
sional committee  should  enjoy  at  least  the  same  prerogative 
as  a  grand  jury  to  use  material  which  has  been  unlawfully 
seized.  As  with  the  grand  jury,  the  Congressional  commit- 
tee may  not  be  privileged  to  utilize  such  information  if  its 
agents  have  actively  participated  in  the  original  unlawful 
seizure.  Outside  of  that  circumstance,  however,  a  committee 
commits  no  new  Fourth  Amendment  wrong  by  examining 
and  copying  documents  originally  unlawfully  secured. 

Judge  Leventhal,  in  his  partial  dissent,  however,  argues 
that  Brick's  examination  of  the  McSurely  materials  after 
the  original  unlawful  seizure  was  itself  violative  of  the 
Fourth  Amendment  because  he  knew  the  materials  had  been 
unlawfully  seized  and  because  a  three-judge  federal  court 
had  ordered  Ratliff  to  hold  the  materials  in  safekeeping. 
Certainly,  after  C  aland  ra,  the  fact  that  Brick  knew  the 
documents  had  come  wrongfully  into  RatlifTs  possession 
could  not  render  his  own  examination  unlawful.  That  a  grand 
jury  knows  its  information  springs  from  an  illegal  search 
does  not  prevent  it  from  examining  the  fruits  of  that  search, 
and  basing  questions  thereon,  in  the  pursuit  of  a  lawful 
investigation.  A  Congressional  committee,  as  we  detailed 
above,  is  entitled  to  the  same  prerogative. 

That  Katliff  had  been  ordered  to  hold  the  materials  in 
safekeeping  also  does  not  render  Brick's  examination  vio- 
lative of  the  Fourth  Amendment.  The  three-judge  court's 
order  was  simply  a  function  of  its  finding  that  the  materials 
had  been  unlawfully  seized.  There  was  no  implication  in  the 
order  that  investigatory  bodies  which  would  otherwise  be 
entitled  to  utilize  unlawfully  seized  materials  were  barred 
from  such  utilization  by  the  court's  formal  ruling.  This  does 
not  mean  Brick  could  have  broken  into  Ratlin's  office  to  ob- 
tain access  to  the  materials.  Such  an  entry  would  have  been 
in  violation  of  Ratliff's  Fourth  Amendment  rights.  Eatliff 
himself,  however,  invited  the  Subcommittee  to  come  to  Pike- 
ville  to  examine  the  materials.  He  alerted  the  Subcommittee 
to  the  fact  that  the  product  of  his  search  of  the  MeSurelys' 
home  might  be  relevant  to  its  investigation. 

Calaiidra  makes  clear  that  a  grand  jury  or.  we  submit,  a 
Congressional  committee  has  the  right  in  its  investigatory 
capacity  to  use  the  product  of  a  past  unlawful  search  and 
seizure.  The  Supreme  Court  emphasized  that  such  use  works 
no  new  Fourth  Amendment  wrong  on  the  owners  of  the 
seized  property.  Since  effective  utilization  of  materials  re- 
quires their  examination,  it  is  difficult  to  conceive,  after  Ca- 
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tundra,  how  the  inspection  by  one  authorized  government 
agent  of  documents  in  the  cuStddy  of  another  can  be  charac- 
terized as  an  unconstitutional  search.  The  constitutional  vio- 
lation is  completed  with  the  original  taking.  [Slip  Opinion 
at  255-256.] 

Status. — The  appeals  court  decision  was  vacated  and  a  petition  for 
rehearing  en  banc  was  granted  on  December  10, 1975. 

A  copy  of  the  appellate  decision  was  printed  in  the  "Decisions"'  sec- 
tion. Court  Proceedings  and  Actions  of  Vital  Interest  to  the  Congress, 
December  31. 1975. 


II.  Powers  of  Congressional  Committees 


Ashland  Oil,  Inc.  v.  Federal  Trade  Commission 

Civil  Action  No.  75-1956  (D.D.C.) 

Brief.— This  suit,  filed  on  November  24, 1975,  by  Ashland  Oil.  seeks 
declaratory  and  injunctive  relief  pursuant  to  Chapter  7  of  the  Admin- 
istrative Procedure  Act  (5  U.S.C.,  §  701  et  seq.). 

On,  or  about  April  15,  1975,  the  Federal  Trade  Commission  served 
upon  Ashland  Oil  an  order  ("Special  Report'')  which  required  Ash- 
land Oil  to  submit  information,  some  of  which,  "was  highly  sensitive 
competitive  data  detailing  the  company's  reserve  estimates  for  all  of 
its  natural  gas  leases  and  contracts  nationwide.'"  [Ashland  Oil,  Inc.  v. 
Federal  Trade  Commission,  Civil  Action  No.  75-1956  (D.D.C.)  ;  Slip 
Opinion  at  3;  this  report  at  7-1-75,  infra,']  Ashland's  submission  was 
accompanied  by  a  letter  from  one  of  its  vice  presidents  stating  that 
the  company's  information  on  gas  reserves  was  confidential  and  of  a 
proprietary  nature,  the  disclosure  of  which  would  result  in  competi- 
tive injury.  The  letter  further  stated  that  such  information  was  sub- 
mitted to  the  Commission  with  the  express  reservation  that  Ashland 
could  claim  its  right  to  have  the  materials  therein  provided  "accorded 
confidential  treatment  and  be  protected  from  disclosure." 

Following  a  rejection  by  the  Federal  Trade  Commission  of  his  re- 
quest, as  a  Member  of  Congress,  to  make  available  to  him  data  gathered 
by  the  Commission  pertaining  to  lease  extensions  on  Federal  lands, 
Congressman  John  E.  Moss  sent  a  second  request  as  Chairman  of  the 
Subcommittee  on  Oversight  and  Investigations  of  the  House  Commit- 
tee on  Interstate  and  Foreign  Commerce.  Unlike  its  first  response,  in 
which  it  denied  the  Congressman's  request  for  information  which  it 
considered  to  be  exempt  from  mandatory  disclosure  under  the  Free- 
dom of  Information  Act  (5  U.S.C.,  §§  552  (b)  (4)  and  (b)  (9)),  the 
Commission  treated  the  second  request  as  a  "formal  Congressional 
request-'  and  advised  Chairman  Moss  that  the  requested  information 
would  be  furnished.  Subsequently,  Ashland  was  advised  of  the  Com- 
mission's decision  to  turn  over  the  requested  data  to  Congressman 
Moss. 

On  the  same  day  that  this  suit  was  filed — November  24, 1975 — Ash- 
land moved  for  and  was  granted  a  temporary  restraining  order  en- 
joining the  Commission  from  releasing  the  information  in  issue,  thus 
preserving  the  status  quo  until  the  court  considered  the  merits  of 
Ashland's  claims. 

On  December  2,  1975,  a  subpoena  duces  tecum  was  served  on  the 
Chairman  of  the  Federal  Trade  Commission  which  ordered  him  to 
appear  before  the  subcommittee  and  to  bring  with  him 

any  and  all  records  within  the  Federal  Trade  Commission's 
control  or  custody  or  within  the  Federal  Trade  Commission's 
means  to  produce  appertaining  to  or  involving  oil  and/or  gas 
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lease  extensions  on  Federal  lands,  including  Ashland  Oil, 
Inc.  and  including  all  correspondence  between  the  Federal 
Trade  Commission  and  Ashland  Oil.  Inc.  relating  in  any  man- 
ner to  agreements  or  proposed  agreements  to  hold  such  rec- 
ords confidential  or  to  give  advance  notice  of  the  release 
thereof.  [See  ILK.  Rep.  No.  9^-756,  94th  Cong.,  1st  Sess., 
at  3-4  (197.-))]. 

By  letter  of  December  3,  1975.  Chairman  Moss  informed  Mr.  Lewis 
Engman  (Chairman  of  the  FTC)  that  the  subcommittee  would  take 
no  action  to  enforce  compliance  with  the  subpoena  until  the  court  had 
considered  the  issues  arising  in  the  instant  case. 

Following  a  hearing  in  open  court,  Congressman  Moss'  motion  to 
intervene  pursuant  to  Rule  24(a)  of  the  Federal  Rules  of  Civil  Proce- 
dure, was  gr&ritGd  on  January  16,  1976. 

This  case  came  before  Judge  Howard  F.  Corcoran,  of  the  United 
States  District  Court  for  the  District  of  Columbia  on  Ashland's  mo- 
tion for  preliminary  and  permanent  injunction  and  Defendants  Moss, 
and  the  Federal  Trade  Commission's  motions  for  summary  judgment 
or,  alternatively,  to  dismiss. 

In  a  memorandum  and  older  filed  February  2J  1976,  the  district 
court  denied  the  plaintiff's  motion,  granted  defendants'  motion  to  dis- 
miss, and  dissolved  the  temporarv  restraining  order  issued  November 
24,  IQU. 

After  addressing  itself  to  the  plaintiff's  contention  that  Section  6(b) 
of  the  Federal  Trade  Commission  Act  prohibits  the  disclosure  of  trade 
secrets  by  the  Commission  to  any  third  party — including  the  Con- 
gress— and  having  determined  that  some  of  the  data  in  issue  does 
indeed  constitute  a  "trade  secret"  within  the  purview  of  Section  6(f) 
of  the  FTC  Act.  and  further,  declaring  that  congressional  investiga- 
tory power  is  not  unlimited  and  the  parameters  of  the  inquiry  may  be 
no  broader  than  the  "legitimate  sphere  of  legislative  activity."  the 
court  concluded  3 

In  summary,  we  find  that  the  particular  investigation  here 
in  issue  is  directly  related  to  and  in  furtherance  of  "a  legiti- 
mate task  of  Congress."  Watkins  v.  United  States,  supra, 
354  U.S..  at  187.  The  Subcommittee,  in  issuing  the  Hibpoena. 
was  acting  under  the  clear  mandate  of  the  full  committee  and 
the  House  of  Representatives  to  investigate  within  th^ 
''sphere  of  legitimate  legislative  activity"  and  that  grant  of 
authority  is  itself  sufficient  to  show  that  the  investigation 
upon  which  the  Subcommittee  has  embarked  "concerned  a 
subject  on  which  'legislation  could  be  had'."  Eastland  v. 
XJn'ttcd  States  Servicemen  s  Fa /at.  Bwpva,  421  U.S.,  at  506: 
NcGra'm  r.  udugkerty^  273  U.S..  at  177;  see  also  Communist 
Party  r.  Coatrol  Board  r,67  U.S.  1  (1961).  [Slip  Opinion  at 
18 ;  this  report  at  87-88,  hifra;  footnote  omitted.] 

With  respect  to  plaintiff's  specific  motion  for  preliminary  and 
permanent  injunction,  the  court  said : 

Injunctive  relief  is  appropriate  only  "to  prevent  existing 
or  presently  threatened  injuries"  and  "will  not  be  granted 
against  something  merely  feared  as  liable  to  occur  at  some 
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indefinite  time  in  the  future."  Connecticut  v.  Massachusetts. 
282  U.S.  660,  674  (1930).  See  also,  General  Fireproofing 
Company  v.  Wyman,  444  F.2d  391,  393  (2d  Cir.  1971).  In- 
juctions  will  not  be  granted  where  the  injuries  complained,  of 
are  prospective  and  "which  may,  indeed,  never  occur."  Crim- 
mins  v.  American  Stock  Exchange,  Inc.,  346  F.  Supp.  1256. 
1262  (S.D.N. Y.  1972).  The  injury  complained  of  must  be  of 
such  imminence  that  there  is  a  "clear  and  present"  need  for 
equitable  relief  to  prevent  irreparable  harm.  Hershey  Cream- 
ery Co.  v.  Hershey  Chocolate  Corp.,  269  F.  Supp.  45  (S.D. 
N.Y.  1967)  ;  see  also  Assn.  of  Professional  Engineering  Per- 
sonnel v.  Radio  Corp.  of  America,  183  F.  Supp.  834  (D.C. 
N".J.  1960).  And  the  required  showing  of  irreparable  injury 
is  not  eliminated  simply  by  virtue  of  a  claim  alleging  viola- 
tion of  statutory  or  constitutional  rights,  (unless  the  require- 
ment has  been  specifically  eliminated  by  statute).  Thus,  in 
United  Fuel  Gas  Co.  v.  Railroad  Commission,  278  U.S.  300 
( 1928 ) ,  the  Supreme  Court  noted : 

Suitors  may  not  resort  to  a  court  of  equity  to  restrain 
a  threatened  act  merely  because  it  is  illegal  or  trans- 
cends constitutional  powers  but  the  act  complained 
must  inflict  upon  them  some  irreparable  injury.  278 
U.S.,  at  310  (Stone,  J.) 
See  also  Newtex  S.S.  Corp  v.  United  States,  107  F.  Supp. 
388  (S.D.N.  Y.) ,  afd,  344  U.S.  901 :  Ellis  Raw  Bar  r.  District 
of  Columbia  Redevelopment  Land  Agency,  433  F.2d  543 
(D.C.  Cir.  1970). 

While  Ashland  couches  its  concerns  in  terms  of  "public 
disclosure,"  any  irreparable  injury  to  it  would  result,  more 
precisely,  in  disclosure  to  its  competitors.  Certainly,  such  in- 
jury might  logically  result  as  well  from  general  dissemina- 
tion. But  the  transfer  of  such  data  from  the  FTC  to  the  Sub- 
committee and  the  Subcommittee's  review  of  that  informa- 
tion, does  not  lead  inexorably  to  either  public  dissemination 
or  disclosure  to  Ashland's  competitors.  Moreover,  the  courts 
must  presume  that  the  committees  of  Congress  will  exercise 
their  powers  responsibly  and  with  due  regard  for  the  rights 
of  affected  parties.  See,  Ansara  v.  Eastland,  442  F.2d  751, 
754  (1971) ;  United  States  v.  Tobin,  195  F.  Supp.  588,  613 
(D.D.C.  1961).  [Slip  Opinion  at  19-20;  this  report  at  89 
infra;  footnotes  omitted.] 

In  response  to  Ashland's  allegations  about  the  subcommittee's  han- 
dling of  trade  secrets  in  the  past  which,  according  to  the  plaintiff, 
"has  shown  either  a  total  incapacity  to  protect  such  trade  secrets  or  a 
callous  indifference  to  the  proprietary  nature  of  those  secrets"  (Plain- 
tiff's Reply  Memorandum,  p.  59) ,  the  court  stated : 

While  the  Court  can  appreciate  Ashland's  concern  under 
these  circumstances,  it  does  not  appear  to  the  Court  that  iso- 
lated instances  of  breached  confidentiality  in  the  past  are 
sufficient  to  overcome  the  continuing  presumption  of  Con- 
gressional propriety. 
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Through  its  staff  counsel,  the  Subcommittee  has  indicated 
thsli;  there  is  "no  indication"  that  the  Subcommittee  ''would 
release  information  originating  from  Ashland."  (Affidavit 
of  Michael  R.  Lemov,  Intervenors  Motion  to  Dismiss).  And 
Chairman  Moss,  through  counsel,  has  represented  : 

Of  course,  the  Subcommittee  does  not  seek  publica- 
tion of  Ashland's  trade  secrets;  it  seeks  merely 
production  of  documents  in  compliance  with  a  Con- 
gressional subpoena.  (Response  of  Chairman  Moss 
to  Ashland's  Opposition  to  Motion  to  Dismiss,  p.  6). 
Weighing  all  of  these  considerations,  it  appears  to  the 
Court,  on  balance,  that  the  irreparable  injury  which  Ashland 
seeks  this  Court  to  prevent  by  the  issuance  of  permanent 
injunctive  relief  is  neither  "presently  threatened"  nor  "im- 
minent." The  injuries  complained  of  are,  rather,  "prospective"' 
in  nature  and  "may.  indeed,  never  occur."  See  Crimmins  v. 
A  merican  Stork  Exchange,  supra.  [346  F.  Supp.  1256,  1262 
( S.D.N.  Y.  1072)]  [Slip  Opinion  at  22;  this  report  at  90-91, 
infra!] 

In  conclusion  the  court  held  that  irreparable  injury  could  not  be 
established,  that  injunctive  relief  is  not  warranted,  and  that  it  need 
not  reach  the  merits  of  Ashland's  complaint. 

However,  on  February  9,  1976,  the  court  granted  plaintiff's  motion 
for  an  injunction  pending  appeal  on  terms  identical  to  the  temporary 
restraining  order  previously  entered.  The  court  said : 

[I]t  appears  to  the  Court  that  (1)  this  action  will  be  ren- 
dered moot  in  the  absence  of  an  injunction  pending  appeal : 
and  that  (2)  the  issues  to  be  raised  on  appeal  have  not  hereto- 
fore been  definitively  settled  in  prior  case  law  and  are  of  sub- 
stantial import  to  the  parties  and  the  general  public ;  but  that 
(8)  the  countervailing  legitimate  interests  of  the  legislative 
branch  militate  against  indefinite  protraction  of  interlocu- 
tory relief  by  this  Court.  [See  Order  and  Statement  of 
Reasons  Pursuant  to  Federal  Rules  of  Appellate  Procedure 
8  ( a ),  February  9, 1976,  at  1.] 

Status. — On  February  19,  1976,  Ashland  filed  an  appeal  which  is 
pending  before  the  U.S.  Court  of  Appeals  for  the  District  of 
( 'olunibia. 

The  district  court's  memorandum  and  order  is  printed  in  the 

"Decision"  section  of  this  report  at  73  infra. 


III.  Constitutional  Powers  of  the  Congress 


Consumers  Union  of  the  United  States,  Inc.  v.  Periodical  Corre- 
spondents' Association 

Civil  Action  Xo.  75-590  (U.S.  Supreme  Court) 

BriVf: — This  is  an  action  for  a  declaratory  judgment  brought  by 
Consumers  Union  of  United  States,  Inc.,  publisher  of  Consumer  Re- 
ports,  a  monthly  magazine,  against  the  Periodical  Correspondents' 
Association  (hereinafter  the  Association)  and  the  Sergeants-at-Arms 
of  the  United  States  Senate  and  the  House  of  Representatives. 

Defendant  Association  administers  the  Periodical  Press  Galleries 
of  both  Houses,  in  accordance  with  Senate  and  House  Rules  pursuant 
to  Article  I,  Section  5  of  the  United  States  Constitution. 

The  Association  consists  of  525  members  (reporters)  chosen  from 
126  accredited  publications  and  has  a  seven-man  Executive  Com- 
mittee, which  is  authorized  to  issue  credentials  to  prospective  mem- 
bers. However,  final  authority  to  grant  or  reject  an  application  for 
membership  is  lodged  with  the  Speaker  of  the  House  of  Representa- 
tives and  the  Senate  Committee  on  Rules  and  Administration.  Mem- 
bership in  the  Association  offers  advantages,  such  as  the  exclusive 
permission  to  attend  on-the-record  daily  press  conferences  held  by  the 
Senate  leadership  and  the  Speaker  of  the  House.  In  addition,  mem- 
berhship  also  facilitates  access  to  White  House  press  conferences  and 
similar  briefings  at  administrative  agencies  of  the  executive  branch  of 
government. 

Consumer  Reports  is  a  monthly  periodical  which  reports  on  the 
quality  of  named  products  of  interest  to  consumers.  The  plaintiff,  a 
non-profit  organization,  receives  virtually  its  entire  revenue  from 
newsstand  and  subscription  sales  of  Consumer  Reports. 

On  November  29,  1972.  Mr.  Gilbert  Thelan,  Jr.,  the  Washington 
Editor  of  Consumer  Reports,  submitted  his  application  for  member- 
ship to  the  Association  as  a  representative  of  Consumer  Reports.  The 
application  was  rejected  by  the  Executive  Committee  of  the  Associa- 
tion on  the  basis  that  Consumer  Reports  is  not  "owned  and  operated 
independently  of  any  industry,  business,  association,  or  institution." 
as  required  by  Rule  II  of  the  Rules  Governing  Periodical  Press 
Galleries.  Mr.  Thelan  sought  review  of  the  committee's  decision.  The 
Senate  Committee  on  Rules  and  Administration  concurred  in  the  re- 
jection, and  the  Speaker  of  the  House  made  no  replv  during  the  4 
months  between  plaintiff's  request  and  the  filing  of  this  action. 

Defendant  rejected  plaintiff's  application  on  the  basis  that  the  rules 
governing  the  periodical  press  galleries  bar  membership  to  any  repre- 
sentatives of  special  interests.  Defendant  alleged  that  Consumer  Re- 
ports js  published  by  a  special  group  of  advocates  (consumers).  How- 
ever, plamtiff  lists  as  present  members  of  the  Association  manv  who, 
in  plaintiff's  view,  appear  to  advocate  special  interests,  such  as  Modem 
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Tire  Dealer.  National  Timber  Industry,  Military  Retirees  Journal, 
A  utomotive  News,  Banking  Industry  Magazine,  and  Food  Processing 
and  Marketing. 

In  its  complaint,  plaintiff  alleged  that  the  defendant  s  refusal  to 
approve  the  application  constituted  an  abridgement  of  the  freedom  of 
the  press,  in  violation  of  the  First  Amendment  to  the  Constitution  of 
the  United  States,  and  a  denial  of  liberty  and  property  without  due 
process  of  law,  in  violation  of  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States.  , 

In  its  opinion  October  11.  1973,  the  U.S.  District  Court  for  the  Dis- 
trict of  Columbia  observed  that  of  the  four  press  galleries  m  each 
House,  only  the  periodical  gallery  is  closed  to  "advocacy"  groups  or 
media  not' owned  or  operated  independently  of  any  association  or 
institution.  . 

Before  reaching  the  merits  of  plaintiff's  claim,  the  court  had  to 
determine  whether  the  claim  was  justiciable.  The  court  held  that 
plaintiffs  claim  was  justiciable  since  "*  *  *  it  is  well  established  that  a 
congressional  rule  which  infringes  upon  the  constitutional  rights  of 
persons  other  than  Congressmen  presents  a  proper  question  for  the- 
judiciary."  [QonMtner$  Ulrioii  v.  Periodical  Corespondents'  Associ- 
ation, 365  F.  Supp.  18.24  (1973).] 

Xext.  the  eourt  raised  the  issue  of  legislative  immunity  sua  sponte. 
It  decided  that  the  question  of  legislative  immunity  was  not  a  bar  to 
the  instant  suit : 

The  defendant  Association  and  Sergcant-at-Arms  are  un- 
doubtedly congressional  agents  acting  at  the  specific  behest 
of  Congress  and  pursuant  to  its  rules.  However,  their  conduct 
in  barring  the  representatives  of  certain  publications  from 
the  periodical  press  galleries  and  admitting  others  neither 
constitutes  an  integral  part  of  nor  has  been  shown  to  have  a 
significant  impact  upon  the  proceedings  on  the  floor  of  either 
House.  Defendants  have  failed  to  make  a  showing  that  if 
members  of  the  press  whose  publications  advocate  a  particu- 
lar point  of  view  are  admitted  to  the  galleries,  congressional 
proceedings  will  be  impeded  or  disrupted.  In  the  absence  of 
such  a  showing,  it  must  be  concluded  that  the  Speech  and 
Debate  Clause  does  not  shield  the  defendants  from  a  chal- 
lenge to  their  admission  policies.  [Id.,  footnotes  omitted.] 

In  tu ruing  to  the  substantive  ISSUES,  the  court  said  that,  the  judiciary 
has  a  responsibility  to  preserve  the  freedom  of  the  press  from  en- 
croachments such  as  limiting  equal  access  of  newsmen  to  facts  of 
public  consequence,  unless  such  limitations  were  clearly  justified.  The 
court  concluded  that  the  defendant's  refusal  to  grant  plaintiff  accredi- 
tation was  a  denial  of  plaintiffs  constitutional  rights  under  the  First 
A mendni(M) <  : 

*  *  *  vyhjjp  jf-  js  perfectly  true  that  reporters  do  not  have 
an  unrestricted  right  to  go  where  they  please  in  search  of 
news,  Zemel  v.  &Mk\  381  U.S.  1  (1065),  the  elimination  of 
some  reporters  from  an  area  which  has  been  voluntarily 
opened  to  other  reporters  for  the  purpose  of  news  gathering 
presents  a  wholly  different  situation.  Access  to  news,  if  un- 
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reasonably  or  arbitrarily  denied  by  congressional  action  or 
publishers  meeting  under  congressional  auspices,  constitutes 
a  direct  limitation  upon  the  content  of  news,  as  recognized 
in  Branzburg  v.  Hayes.  408  U.S.  665.  681  (1972).  See  also 
NeimotJco  v.  Maryland %  340  U.S.  268  (1951) ;  Washington 
Post  Co.  v.  Kleindiemt,  357  F.  Supp.  770,  reaffirmed  after 
remand.  357  F.  Supp.  779  (D.D.C.  1972)  :  McCoy  v.  Prov- 
idence Journal  Co.,  190  F.  2d  7*60  (1st  Cir.  1951).  Certainly 
the  exclusion  of  particular  reporters  from  the  news  presented 
each  morning  at  on-the-record  press  conferences,  which  hun- 
dreds of  other  reporters  are  eligible  to  attend,  affects  the  con- 
tent and  quality  of  the  news  that  is  reported  as  well  as  access 
to  the  sources  of  news.  Moreover,  it  is  important  to  recognize 
that  this  is  not  a  single,  sporadic  refusal  of  access.  Exclusion 
from  the  press  galleries  constitutes  a  permanent  disadvantage 
with  regard  to  the  gathering  of  news  and  has  a  significant  im- 
pact when  measured  in  terms  of  the  First  Amendment,  both 
upon  the  publication  excluded  and  others  in  similar  situa- 
tions. See  Reahj  v.  James.  408  U.S.  169,  183  (1972).  [365  F. 
Supp.  at  25-26.] 

Finally,  the  court  concluded  "[t]he  Constitution  requires  that  con- 
gressional press  galleries  remain  available  to  all  members  of  the  work- 
ing press,  regardless  of  their  affiliation"  and  that  the  self-regulation 
by  indefinite  standards  and  artificial  distinctions  was  a  violation  of  the 
due  process  clause  of  the  Fifth  Amendment  of  the  Constitution.  [365 
F.  Supp.  at  26.] 

Accordingly,  the  court  entered  a  declaratory  judgment  against  the 
Association  on  October  11,  1973,  holding  that  that  portion  of  its  rules 
by  which  plaintiff  had  been  denied  accreditation  was  violative  of  the 
freedom  of  the  press  guaranteed  by  the  First  Amendment  and  that  the 
refusal  to  accredit  plaintiff  had  abridged  the  freedom  of  the  press,  had 
been  a  denial  of  the  equal  protection  of  the  laws  and  a  taking  of 
liberty  and  property  without  due  process  of  law,  contrary  to  the  First 
and  Fifth  Amendments  of  the  Constitution. 

[The  text  of  the  opinion  of  the  district  court  was  printed  in  the  "De- 
cisions*' section  of  the  report  of  Court  Proceedings  and  Actions  of 
Vital  Interest  to  the  Congresfi.  April  15, 1975.] 

In  a  unanimous  opinion  filed  on  July  21.  1075,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  reversed  the  decision  of  the  dis- 
trict court.  The  appeals  court  held  that  the  instant  case  was  nonjustici- 
able because  it  involved  matters  committed  by  the  Constitution  to  the 
Legislative  Branch  and  that  the  acts  of  the  Association  under  these 
circumstances  did  not  breech  the  limits  of  legislative  immunity. 

The  court  noted  that  it  was  quite  apparent  from  the  text  of  the  rule 
in  question  that  its  purpose  was  to  assure  available  space  for  bona  fide 
reporters  as  distinguished  from  those  who  are  lobbyists  or  represent- 
ing advocacy  groups  or  special  interests. 

The  court  stated  that  such  internal  proceedings  of  the  Congress  in 
itself  would  appear  to  establish  the  nonjusticiability  of  this  case  were 
it  not  for  the  plaintiff's  contention  that  Rule  II  infringed  upon  its  con- 
stitutional rights,  thereby  presenting  a  question  proper  for  judicial 
consideration. 
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The  court  found  it  unnecessary  and  indeed  improper  to  consider  the 
constitutional  commitment  of  power  over  internal  rules  to  the  Con- 
gress and  congressional  immunity  by  virtue  of  the  Speech  or  E|ebate 
Clause  of  the  Constitution  in  isolation  from  one  another.  It  said : 

The  execution  of  internal  rules  is  so  identified  with  the  leg- 
islative process  as  to  lend  additional  force  to  the  historic  leg- 
islative treatment  of  the  subject  of  the  rule  in  question.  We 
conclude  that  the  activity  of  appellants  was  within  the  antici- 
pations of  Gravel  when,  in  delineating  legislative  acts,  it  was 
said  that  in  addition  to  the  direct  business  of  passage  or  re- 
jection of  proposed  legislation,  the  Clause  applied  to  "other 
matters  which  the  Constitution  places  within  the  jurisdic- 
tion of  either  House,"  408  U.S.  at  625,  92  S.Ct.  at  2627. 
[Consumers  Union  of  United  States.  Inc.  v.  Periodical  Cor- 
respondents' Association.  Civil  Action  Xo.  73-2253  (D.C.  Cir. 
July  21, 1975)  :  [Slip  Opinion  at  1274.] 

The  court  continued : 

We  are  content  to  rest  our  ruling  that  this  cause  is  not 
justiciable  upon  the  ground  that,  performed  in  good  faith, 
the  acts  of  appellants  were  within  the  spheres  of  legislative 
power  committed  to  the  Congress  and  the  legislative  immu- 
nity granted  by  the  Constitution.  But  the  fact  that  they  were 
ratified  by  the  Senate  Committee  and  at  least  acquiesced  in  by 
the  Speaker  of  the  House  not  only  is  supportive  of  their 
occurrence  within  the  scope  of  the  legislative  process  but 
indicative  that  they  were  of  a  nature  which  the  legislative 
judgment  regarded  proper.  [Slip  Opinion  at  1274.] 

Status. — A  petition  for  writ  of  certiorari  before  the  U.S.  Supreme 
Court  was  denied  on  January  12. 1976. 

The  full  text  of  the  court  of  appeals  opinion  was  printed  in  the 
"Decisions"  section  of  the  report  of  Covrt  Proceedings  and  Actions  of 
Vital  Interest  to  the  Congress,  August  15, 1975. 

Nixon  v.  Sampson 

Civil  Action  Xo.  74-1518  (D.D.C.) 
Nixon  v.  Administrator  of  Gen.  Servs. 

Civil  Action  Xo.  74-1852  (D.D.C.) 
and, 

Nixon  v.  Richey 

Civd  Act  ion  Xo.  75-1063  (D.C.  Cir.) 

Brief. — Following  the  resignation  of  former  President  Richard  M. 
Xixon,  the  special  prosecutors  office  advised  counsel  to  President 
Ford  and  counsel  to  the  former  President  of  its  continuing  interest  in 
presidential  materials  and  tape-recorded  conversations  housed  in  the 
White  House,  the  Executive  Office  Building,  and  elsewhere — which 
were  relevant  to  investigations  and  prosecutions  within  the  jurisdic- 
tion of  the  special  prosecutor.  Thereafter  counsel  for  President  Ford 
requested  an  opinion  from  then  Attorney  General  William  B.  Saxbe 
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on  the  issues  of  ownership  of  the  presidential  materials  and  tapes 
and  the  responsibilities  of  the  Ford  Administration  with  respect  to 
them.  A  response  to  that  request  indicated  that  in  the  opinion  of  the 
Attorney  General  the  presidential  materials  and  tapes  belonged  to  the 
former  President,  but  the  government  had  a  right  to  use  said  mate- 
rials. Following  that  advisory  opinion  a  "depository  agreement'' 
[Nixon/Sampson  agreement]  was  signed  by  the  former  President  and 
Arthur  F.  Sampson,  Administrator  of  the  General  Services  Adminis- 
tration, on  September  7,  1974. 

Thereafter,  Jack  Anderson,  a  well-known  columnist,  and  others  filed 
a  petition  with  the  General  Services  Administration  seeking  access  to 
these  materials  pursuant  to  appropriate  provisions  of  the  Freedom  of 
Information  Act.  The  petitions  were  denied  by  GSA. 

On  October  17.  1974,  the  former  President  filed  a  suit  against  Samp- 
son and  others  in  the  United  States  District  Court  for  the  District 
of  Columbia  seeking  a  temporary  restraining  order  and  preliminary 
injunction  to  compel  compliance  with  the  ''Nixon/Sampson  agree- 
ment*' and  to  prevent  unauthorized  access  to  the  materials  and  tapes. 
Mr.  Anderson,  and  the  special  prosecutor,  and  others  moved  to 
intervene — seeking  a  temporary  restraining  order  and  preliminary 
injunction  to  prevent  the  implementation  of  the  "Nixon/Sampson 
agreement/'  U.S.  District  Court  Judge  Charles  R.  Richey  issued  a 
temporary  restraining  order  prohibiting  the  implementation  of  the 
agreement  until  a  full  hearing  could  be  held  on  the  former  President's 
motion  for  a  preliminary  injunction. 

A  petition  for  leave  to  participate  as  amici  curiae  in  this  case  was 
filed  and  granted  on  behalf  of  then  Senator  Sam  J.  Ervin.  Jr.,  and 
Senators  Gaylord  Nelson  and  Jacob  Javits  and  Representatives  Wayne 
L.  Hays  and  John  Brademas  on  November  11, 1974.  A  separate  motion 
of  Representative  Elizabeth  Holtzman  for  leave  to  file  an  amicus  brief 
was  also  granted  on  the  same  day. 

The  congressional  petitioners  sought  leave  to  participate  in  the  pro- 
ceedings in  order  to  bring  to  the  attention  of  the  court  "their  intense 
interest — as  Members  of  Congress  having  'special  responsibility  with 
pending  legislation  dealing  with  the  subject  matter'  before  the  court — 
m  the  maintenance  of  the  status  quo  pending  consideration  by  the  Con- 
gress of  matters  falling  within  its  primary  and  fundamental  author- 
ity.'9 [Memorandum  of  Ervin  et  al.  as  amici  curiae.  Xixon  v.  Sampson, 
Civil  Action  No.  74-1518  (D.D.C.  Nov.  11,  1974).] 

At  the  time  of  the  filing  of  the  Ervin  and  Holtzman  petitions,  the 
Senate  had  passed  a  bill,  S.  4016,  which,  while  making  no  determina- 
tion as  to  the  title  of  the  presidential  materials,  provided  for  the  pres- 
ervation of  access  to  materials  by  placing  them  under  the  control  of  the 
Administrator  of  the  General  Services  Administration,  with  all  the 
materials  to  remain  in  Washington.  The  bill  had  been  transmitted  by 
the  Senate  to  the  House  and  referred  to  the  appropriate  House  com- 
mittee which  had  not  then  had  an  opportunity  to  act  on  it. 

Each  of  the  congressional  participants — the  amid — bore  a  special 
responsibility  with  regard  to  this  legislation.  As  noted  in  a  memoran- 
dum prepared  on  their  behalf : 

Amicus  Ervin,  Senator  from  North  Carolina,  is  Chairman 
of  the  Senate  Committee  on  Government  Operations,  which 
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lias  jurisdiction  over  such  legislation  in  the  Senate.  Amicus 
Nelson,  Senator  from  Wisconsin,  is  the  sponsor  of  the  pending 
bill.  Amicus  Javits,  Senator  from  New  York,  is  an  original 
co-sponsor  thereof.  Amicus  Hays,  Representative  from  Ohio, 
is  Chairman  of  the  Committee  on  House  Administration, 
which  has  jurisdiction  over  such  legislation  in  the  House. 
Amicus  Brademas,  Representative  from  Indiana,  is  Chair- 
man of  the  relevant  Subcommittee  of  the  House  Adminis- 
tration Committee.  [Id.] 

The  action  sought  by  the  amici  was  set  out  in  this  language : 

Amici  respectfully  urge  that  the  safeguarding  of  these  mate- 
rials pending  Congressional  action  is  a  matter  of  the  most 
compelling  public  interest.  Accordingly,  in  light  of  these  con- 
siderations of  fundamental  significance  to  amici  and  their 
colleagues  in  the  legislative  branch,  amici  urge  that  the  Court 
grant  a  preliminary  injunction  to  maintain  the  statics  otto. 
Such  an  injunction  will  insure  an  opportunity  for  orderly 
consideration  of  the  issues  by  the  representatives  of  the  pub- 
lic in  the  exercise  of  their  special  Constitutional  responsibili- 
ties as  trustees  of  the  people.  It  will  insure  that  nothing 
untoward  can  happen  to  these  materials  while  the  people's 
representatives  decide  how  best  to  exercise  their  responsibili- 
ties. [Id.] 

Although  the  Holtzman  petition  supported  the  statu*  quo  position 
of  the  Ervin  petition  fully,  Ms.  Holtzman's  memorandum  was  sub- 
mitted for  another  purpose — to  call  to  the  court's  attention  the  fact 
that  the  principal  issue  in  this  action  was  the  ownership  of  the  tapes 
and  papers.  Accordingly,  Ms.  Holtzman  contended  that  since  the 
Attorney  General  had  already  expressed  his  opinion  in  writing  that 
all  of  the  disputed  papers  and  tapes  belonged  to  the  former  President, 
the  "level  of  vigor"  with  which  the  Department  of  Justice  would 
pursue  the  defense  of  any  action  brought  by  Mr.  Xixon — to  obtain 
either  the  return  of,  or  compensation  for,  the  property  which  both  he 
and  the  Attorney  General  already  agreed  were  his — would  be  less 
than  adequate.  Moreover,  she  maintained  that  the  matter  was  further 
complicated  because  the  Department  was  currently  representing 
Mr.  Xixon  in  several  suits  brought  against  him  while  he  was  President, 
thus  raising  an  ethical  question  as  to  whether  it  could  represent  his 
adversary  (the  United  States)  in  litigation  over  the  ownership  of  the 
papers  and  tapes  in  question. 

To  remedy  the  situation,  Ms.  Holtzman  informed  the  court  that 
she  intended  to  introduce  legislation  to  provide  for  a  Special  Counsel, 
in  lieu  of  the  Department  of  Justice,  to  represent  the  United  States 
in  all  litigation  relating  to  the  ownership  of  the  papers  and  tapes  at 
issue  in  this  case.  [Memorandum  of  Congresswoman  Elizabeth  Holtz- 
mwn  as  amicus  curiae*  Nixon  v.  Sampson*  Civil  Action  No.  74-1518 
(D.D.C.Nov.11,1974).] 

Judge  Richey  held  a  hearing  on  the  petitions  on  November  15  and 
18,  1974,  but  withheld  any  decision  and  asked  counsel  for  amid  to 
provide  him  with  additional  information  regarding  the  effect  of  the 
pending  lawsuit  on  the  bill  then  before  the  Congress. 
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Subsequently,  after  a  series  of  amendments,  the  Congress  passed 
S.  4016,  on  December  9,  1974.  The  bill,  the  Presidential  Recordings 
and  Materials  Preservation  Act,  was  signed  into  law  on  December  19, 
1974  [Pub.  L.  93-526]. 

On  the  day  after  the  Act  went  into  effect,  the  former  President 
brought  an  action  in  the  U.S.  District  Court  for  the  District  of 
Columbia  to  enjoin  its  enforcement  on  the  grounds  that  it  transgressed 
the  Constitution.  [See  Nixon  v.  Administrator  of  Gen.  Seres..  Civil 
Action  Xo.  74-1852  (D.D.C),  filed  Dec.  20,  i974.]  At  the  same 
time,  Mr.  Nixon  asked  that  a  three- judge  court  be  convened  pursuant 
to  28  U.S.C.,  §§  2282.  2284  (1970).  to  hear  and  determine  the  constitu- 
tional claims  asserted.  The  case  was  assigned  to  Judge  Richey,  before 
whom  the  consolidated  cases  aforementioned  were  then  pending.  The 
same  issues,  namely,  the  ownership  of  the  materials  and  tapes  and 
privilege  against  their  disclosure,  which  were  raised  in  the  consolidated 
cases  were  now  extended  to  Mi*.  Xixon's  most  recent  challenge.  On 
January  3,  1975,  [Mr.  Xixon  moved  for  a  preliminary  injunction 
against  operation  of  the  Act. 

It  was  alleged  that  on  five  separate  occasions,  during  the  5  weeks 
following  institution  of  Mr.  Xixon's  action  of  December  20.  1^74 — 
he  (Mr.  Xixon  through  counsel)  requested  Judge  Richey  to  initiate 
the  statutory  procedure  leading  to  the  formation  of  a  district  court 
of  three  judges.  During  that  period,  Judge  Richey  was  preoccupied 
with  the  consolidated  cases  and  planned  to  complete  work  on  them 
before  turning  his  attention  to  the  challenge  case.  (Nixon  v.  Adminis- 
trator of  Gen.  Servs.,  sup  ret.) 

Having  failed  to  convince  Judge  Richey  that  the  appointment  of  a 
three-judge  court  took  priority  in  this  matter,  Mr.  Xixon  filed  a 
petition  for  a  writ  of  mandamu*  in  the  U.S.  ('curt  of  Appeals  for  the 
District  of  Columbia  Circuit,  directing  Judge  Richey  to  grant  the 
application  for  a  three-judge  court  immediately  and  give  the  chal- 
lenge case  priority  over  the  consolidated  cases  as  assertedly  required 
by  section  105(a)  of  the  Presidential  Recordings  and  [Materials 
Preservation  Act. 

The  appeals  court,  in  a  per  curium-  order  and  opinion  filed  Janu- 
ary 31,  1975,  denied  the  former  President's  petition  stating  that  the 
issuance  of  a  writ  of  mandamlXs  was  unnecessary.  It  did,  however,  hold 
that  Judge  Richey  erred  in  delaying  action  on  the  application  for  a 
three-judge  panel.  Although  the  court  stated  that  an  application  for 
the  convening  of  such  a  court  is  statutorilv  entitled  to  expeditious 
treatment  under  28  U.S.C.,  ^  2284— the  court  held  that  beyond  these 
considerations,  the  Presidential  Recordings  and  Materials  Preserva- 
tion Act  requires  the  trial  judge  to  give  priority  to  such  an  application : 

Beyond  these  considerations,  the  Recordings  and  Materials 
Act  independently  supports  petitioner's  claim  that  the  Dis- 
trict Judge  should  have  acted  weeks  ago  on  the  three-judge 
application.  Section  105(a)  of  the  Act  confers  upon  the  Dis- 
trict Court  for  the  District  of  Columbia  "exclusive  jurisdic- 
tion to  hear  challenges  to  the  legal  or  constitutional  validity 
of  this  title, ?'  and  specifically  provides  that  "[a]ivy  such  chal- 
lenge shall  be  treated  by  the  court  as  a  matter  requiring 
immediate  consideration  and  resolution  *  *  *  "  (emphasis 
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supplied)  It  is  clear  that  the  case  for  which  petitioner  sought 
the  three- judge  court  was  a  "challenge  to  the  legal  or  const i- 
:ntional  validity  of"  the  Act.  It  is  equally  clear  that,  as  an 
integral  part  of  his  "'challenge,"  petitioner's  application  for 
such  a  court  was  "a  matter  requiring  immediate  consideration 
and  resolution.  *  *  *  "  In  these  views,  we  need  not  consider 
contentions  by  one  of  the  amici  curiae  that  Sections  2282  and 
are  inoperable  in  the  situation  at  bar.  [Nixon  v.  Rickey, 
•M3F.  2d  427, 429  (1975).] 

Although  the  court  acknowledged  the  propriety  of  the  mantjam  u$ 
remedy  under  the  circumstances,  it  saw  no  occasion  for  issuance  of  a 
writ,  since  having  advised  the  District  Judge  of  the  relevant  law,  it 
assumed  the  lower  court  would  proceed  in  accordance  with  the  ap- 
pellate opinion. 

On  the  same  day  (January  31)  in  which  the  appeals  court  had 
issued  its  order  and  opinion.  Judge  Richey  released  a  98  page 
opinion  in  the  consolidated  cases.  At  the  same  time.  Judge  Richey 
issued  a  summary  and  synopsis  of  his  opinion  which  appears  in  its 
entirety  as  follows: 

Summary  and  Synopsis  of  Orixiox  of  Charles  R. 
Richey,  Uxited  States  District  Judge 

A.  Introduction 

These  consolidated  cases  present  a  unique  controversy,  the 
heart  of  which  concerns  the  ownership  of  and  the  right  to 
assert  or  waive  a  privilege  with  respect  to  the  ''Presidential 
materials  and  tape-recorded  conversations''  of  the  Nixon 
Administration. 

These  actions  are  before  the  Court  on  the  following  mo- 
tions :  plaintiff  Nixon's  motions  to  dismiss  the  Hell  man.  et  al., 
and  Anderson  suits  for  lack  of  standing;  the  government  de- 
fendant's motion  to  dismiss  all  the  actions,  except  that  by  the 
Special  Prosecutor,  on  the  ground  that  they  are  moot  :  and 
on  motions  for  summary  judgment  or  partial  summary  judg- 
ment by  plantiffs  Anderson.  The  Reporters  Committee  for 
Freedom  of  the  Press,  et  al.,  Lillian  TTellman,  et  al.,  and  the 
Special  Prosecutor,  on  his  counterclaim  for  declaratory  re- 
lief, and  as  the  intervenor-defendant  in  NixOfl  v.  Swnpt&n^ 
etal,  (C.A.  Xo.  74-1518). 

B.  Standing 

The  Court  finds  that  plaintiffs  Anderson,  ITellmnn,  et  al., 
and  The  Reporters  Committee  for  Freedom  of  the  Press,  et 
al..  have  standing  to  sue  under  the  Freedom  of  Information 
Act  and  to  challenge  the  Nixon-Sampson  Agreement  of  Sep- 
tember 7, 1974. 

C.  JusilciabUity 

The  Court  finds  that  although  the  Presidential  Recordings 
and  Materials  Preservation  Art  of  December  I0J  1074,  nulli- 


fies  the  Nixon-Sampson  Agreement  of  September  7, 1974,  the 
said  Act  does  not  resolve  the  basic  questions  of  ownership  of 
the  Presidential  materials  and  tape  recordings,  nor  whether 
the  former  President  may  assert  any  privilege  in  regard 
thereto.  Therefore,  the  questions  of  ownership  and  privilege 
must  be  decided  by  this  Court.  Furthermore,  the  Court  has 
decided  the  additional  issue  raised  by  the  pleadings  with 
regard  to  Mr.  Nixon's  asserted  Fourth  Amendment  claims. 

D.  Summary  Judgment 

Because  the  Court  finds  that  there  are  no  genuine  issues  of 
material  fact  in  dispute  in  these  proceedings,  the  parties  are 
clearly  entitled  to  summary  judgment  on  the  issues  as  a 
matter  of  law. 

E.  Ownership 

1.  The  claim  of  ownership  of  former  President  Nixon  to 
the  "Presidential  materials  and  tape-recorded  conversations" 
of  the  Nixon  Administration  is  contrary  to  the  general  prin- 
ciple of  law  that  that  which  is  generated  or  kept  in  the  ad- 
ministration and  performance  of  the  powers  and  duties  of  a 
public  office  belongs  to  the  government. 

2.  Former  President  Nixon's  assertion  of  ownership  of  the 
documents,  papers,  tapes  and  other  materials  generated  or  re- 
tained by  himself  or  others  on  his  behalf  in  the  performance 
of  his  duties  as  the  President  of  the  United  States  is  contrary 
to  the  nature  of  the  Office  of  the  President  and  the 
Constitution. 

3.  The  inherent  continuity  of  the  Office  of  the  President 
negates  a  claim  by  former  President  Nixon  that  the  inde- 
pendence of  the  Office  requires  that  his  assertion  of  owner- 
ship be  sustained. 

4.  There  is  no  precedent  which  compels  a  finding  that  the 
"Presidential  materials  and  tapes"  are  the  personal  property 
of  former  President  Nixon. 

5.  The  historical  practice  of  past  presidents  does  not  evi- 
dence a  clear  and  constant  recognition  of  ownership  of  the 
materials  generated  and  retained  in  the  conduct  of  the  Office 
of  the  President. 

6.  Congress  has  not  sanctioned  the  personal  ownership  of 
"Presidential  materials  and  tapes"  generated  and  retained  in 
the  conduct  of  the  Office  of  the  President. 

7.  Materials  and  tape-recorded  conversations  generated  by 
Executive  departments  and  agencies,  although  subsequently 
Transferred  to  and  currently  located  in  the  White  House,  are 
"records"  within  the  meaning  of  the  Freedom  of  Information 
Act,  and  the  public  has  a  right  of  access  thereto;  however, 
materials  and  tape-recorded  conversations  generated  by  the 
President  and  his  personal  aides  are  not  "records"  within  the 
meaning  of  the  Freedom  of  Information  Act  and,  thus,  are 
not  available  to  the  public  under  the  Freedom  of  Information 
Act. 


F.  Privilege 


A  former  President  may  not  assert  or  waive  the  privilege 
which  attaches  to  the  confidential  communications  relating  to 
the  conduct  of  the  Office  of  the  President  contained  in  Presi- 
dential materials  and  tape  recordings  as  the  privilege  belongs 
to  the  government  and  may  only  be  a-serted  or  waived  by  the 
incumbent  President. 

G.  Fourth  Amendnu  nl 

1.  Mr.  Nixon's  Fourth  Amendment  rights  have  not  been 
violated  becanse  the  November  9th  Agreement  is  not  a  gen- 
eral warrant:  nor  does  it  subject  him  to  an  unreasonable 
search  and  seizure.  However,  under  the  circumstances,  Mr. 
Nixoivs  right  of  privacy  must  be  afforded  protection. 

2.  Mr.  Nixon's  right  to  privacy  does  not  entitle  him  to  an 
injunction,  but  the  Court  has  the  power  to  protect  his  rights 
and  those  of  the  government  by  fashioning  a  remedy. 

//.  /?<  i)u  <ly 

The  Court  will  require  the  following  procedure  with  re- 
gard to  effectuation  of  the  November  Oth  Agreement,  with 
regard  to  any  requests  for  Presidential  materials  and  tape 
recordings  made  pursuant  to  court  order  or  subpoena,  or  with 
regard  to  any  requests  made  under  the  Freedom  of  Infor- 
mation Act : 

1.  Doriinu  kis :  The  government  defendant  s,  or 
their  agents,  prior  to  any  governmental  examinat  ion 
of  the  materials,  shall  permit  Mr.  Nixon  or  his  coun- 
sel, (a)  to  segregate  from  any  box  or  file,  any  docu- 
ment which  is  deemed  personal,  as  defined  by  this 
Court:  (b)  to  mark  those  portions  of  any  document 
which  are  deemed  private,  as  denned  by  this  Court, 
without;  destroying  or  impairing  the  integrity  of 
that  portion  or  any  other  portion  of  the  document; 

2.  Tapes:  The  government  defendants  or  their 
agents,  prior  to  any  governmental  examination  of 
the  tape-recorded  conversations,  shall  permit 
Mr.  Nixon  or  his  counsel  to  listen  to  those  tape-re- 
corded conversations  and.  if  any  such  tape-recorded 
conversation  contains  matters  which  are  deemed 
private,  as  defined  by  this  Court,  then  Mr.  Nixon  or 
his  counsel  shall  so  designate. 

This  procedure  is  to  be  effectuated  as  follows: 
(a)  The  defendants  shall  specify  one  individual 
official  of  the  government  haying  expertise  in  the 
use  of  tape,  recording:  mechanisms  (hereinafter, 
"operator"),  who  at  all  times  shall  operate  the 
mechanisms  chosen  by  the  operator  for  use  in  the 
procedure ;  and 
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(b)  The  operator  shall  employ  two  tape  recorders, 
one  (hereinafter,  "recorder  A")  of  which  shall  in- 
clude the  following  features:  (1)  a  single-listening 
device,  commonly  known  as  head-phones,  and  (2)  a 
digital  "counter*;  the  other  (hereinafter,  "recorder 
B"  shall  include  the  capacity  to  duplicate  the  re- 
cording from  recorder  A ;  and 

(c)  When  Mr.  Xixon,  or  his  counsel,  are  in  the 
process  of  listening  to  the  tapes,  he  shall  utilize  the 
single-listener  device ;  and 

(d)  The  operator  shall  play  the  tape  on  Recorder 
A  and  duplicate  the  tape  onto  Recorder  B,  and  when 
Mr.  Xixon  or  his  counsel  deem  any  conversation  or 

•  portion  thereof  as  private,  as  defined  by  this  Court, 

the  operator  shall  stop  recorder  B  at  the  commence- 
ment of  that  conversation  or  portion  thereof  so  as 
not  to  record  that  conversation  or  portion  thereof  on 
the  tape  on  recorder  B  at  the  termination  of  the 
conversation  [or]  portion  thereof  designated  as  pri- 
vate, and  the  operator  shall  also,  utilizing  the  "coun- 
ter," mark  in  a  log  the  digital  number  of  the  com- 
mencement and  termination  of  the  conversation  or 
portion  thereof  designated  as  private.  When  a  dis- 
pute arises  with  respect  to  the  validity  of  a  claim 
that  a  particular  item,  or  portion  thereof,  is  private, 
upon  notice  of  counsel,  the  Court  shall  examine  the 
material  or  tape-recorded  conversation,  or  portion 
thereof,  in  camera.  This  shall  be  followed  by  a  hear- 
ing under  the  procedure  set  forth  in  the  Opinion. 

The  burden  of  proof  as  to  whether  a  particular 
paper  or  tape-recorded  conversation,  or  portion 
thereof,  is  personal,  shall  be  borne  by  Mr.  Xixon. 

Following  the  release  of  Judge  Richey's  opinion,  the  former  Presi- 
dent sought  reconsideration  of  the  appeals  court's  earlier  refusal  of  a 
writ  of  mii)i(]<im}i*. 

The  appeals  court,  in  an  opinion  and  order  of  February  14,  1975. 
continued  its  stay  of  January  Bl  of  any  order  implementing  Judge 
Riehey's  opinion.  The  court  noted  that  since  a  three-judge  panel  was 
convened  on  February  5  to  consider  whether  it  properly  should  pass 
on  the  constitutional  issue,  no  further  action  by  the  appeals  court 
was  needed  in  that  regard. 

The  appeals  court  noted  that  in  its  earlier  opinion  [January  31] 
it  took  pains  to  alert  Judge  Richev  to  the  peril  of  disposing  of  the 
consolidated  cases  before  acting  on  the  former  President's  application 
for  a  three- judge  panel.  The  court  said  it  was  obviously  referring  to 
the  doctrine  of  collateral  estoppel.  [Under  the  doctrine,  a  final  judg- 
ment in  a  prior  suit  precludes  relitigation  of  material  issues  decided 
in  that  suit.]  The  court  continued  that  the  former  President  might  be 
barred  "from  urging  in  the  challenge  case  \Nlxon  v.  Administrator 
of  Gen.  Sots.*  Civil  Action  Xo.  74-1852  (D.D.C.)]  positions  contrary 
to  determinations  which  any  decision  of  the  consolidated  cases  [Nixon 
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v.  Samp.son.  Civil  Action  Xo.  74-1518  (D.D.C.)]  might  yield."  [Nixon 
v.  Itichey,  513  F.  2d  430,  438.] 

The  appeals  court  proceeded  to  undertake  a  review  of  the  history 
of  the  Presidential  Recordings  and  Materials  Preservation  Act. 

The  court  stated  that  there  were  two  goals  Congress  intended  to 
and  did  accomplish  by  the  passage  of  the  Act :  (1)  insuring  the  Fed- 
eral Government's  interest  in  acquiring  control  over  and  power  to 
protect  the  Presidential  materials,  and  (2)  speedy  determination  of 
possible  constitutional  challenges  to  the  validity  of  the  Act. 

The  court  noted  that  the  three- judge  requirement  under  procedures 
delineated  in  Section  2284  of  Title  28  of  the  United  States  Code  was 
eliminated  in  Conference  and  the  measure,  with  Section  105(a)  of  the 
Act,  in  its  present  form,  which  enables  a  single  judge  of  the  U.S. 
District  Court  for  the  District  of  Columbia  to  hear  any  constitutional 
challenge  to  this  Act,  was  approved  by  the  Conference  Committee, 
and  subsequently  enacted  into  law  [513  F.  2d  at  4:}9-442]. 

The  Act  did  not,  however,  prohibit  the  petitioner  from  making  an 
independent  application  under  §  2284,  supra.  The  court  said : 

The  remarks  of  Representative  Brademas  demonstrate  that 
Congress  intended  to  preserve  single- judge  jurisdiction  over 
the  consolidated  cases,  even  for  consideration  and  decision  of 
challenges  to  the  constitutional  validity  of  the  new  Act  in  the 
event  that  such  challenges  were  asserted  in  those  cases.  The 
remarks  plainly  contemplated,  too.  that  any  such  challenge 
would  utilize  that  opportunity.  But  Representative  Brademas 
was  completely  silent  on  the  question  whether  such  a  chal- 
lenge could  only  take  that  route,  and  so  is  the  rest  of  the 
legislative  history. 

We  need  not  ponder  whether  Congress  could  validly  have 
imposed  the  requirement  that  such  a  challenge  could  only  be 
entertained  in  the  consolidated  cases.  Nowhere  in  the  legisla- 
tive history  is  there  any  suggestion  that  Sections  2282  and 
2284  would  not  enable  a  separate  suit  presenting  a  constitu- 
tional challenge  to  the  Act  in  the  context  of  a  demand  for  in- 
junctive relief.  It  would  have  been  simple  for  Representative 
Brademas  to  state,  and  indeed  for  Congress  to  require,  that 
those  sections  would  not  apply  to  challenges  to  the  Act,  had 
that  been  what  Congress  had  in  mind.  Xeither.  however,  was 
done,  and  the  courts  are  left  with  the  problem  of  determining 
whether  petitioner's  separate-suit  challenge  requires  the  usual 
three-judge  court,  particularly  in  light  of  the  general  canon 
of  construction  that  repeal  of  a  statute  by  implication  is 
disfavored. 

It  is  much  the  clearer,  however,  that  Congress  deemed  in- 
dispensible  to  its  objectives  the  immediate  consideration  and 
resolution  of  any  challenge  to  the  constitutional  or  legal  valid- 
ity of  any  provision  of  the  new  Act.  It  was  to  mandate  that 
degree  of  expedition  that  each  of  the  bills  initially  passing 
the  Senate  and  the  House  contained  the  requirement  that  such 
challenges  be  heard  and  determined  by  a  three-judire  court 
with  direct  appeal  to  the  Supreme  Court,  and  contained  also 
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the  requirement  that  both  courts  proceed  immediately  to 
consider  and  resolve  the  challenges. 

*  •  •  *  *  *        ici'nf  vlhmo'fij.li  h 

But  what  Congress  expected,  and  what  Section  105(a)  as 
enacted  would  permit,  was  that  any  and  all  challenges  to  the 
validit}'  of  the  Act  would  be  made  in  the  consolidated  cases 
before  Judge  Richey  as  a  single  judge,  after  appropriate 
amendments  and  additions  of  parties  for  that  purpose  were 
accomplished.  What  Congress  apparently  did  not  anticipate 
was  that  petitioner,  instead  of  pursuing  that  route,  would  in- 
stitute a  new,  separate  suit  grounded  on  Sections  2282  and 
2284  to  test  in  orthodox  fashion  the  constitutionality  of  the 
Act  before  a  three  iudge  rather  than  a  single- judge  tribunal. 
[513  F.  2d  at  442-143.] 

The  court  added  that  what  Congress  wanted  "was  speed  in  judicial 
handling  of  such  [constitutional]  'challenges'  whether  properly  to  be 
considered  and  determined  by  three  judges  or  one.  Just  as  plainly,  the 
text  and  history  of  Section  105(a)  indicate  that  Congress  did  not  share 
the  same  concern  for  speed  in  the  resolution  of  litigation  not  amounting 
to  a  [constitutional]  'challenge'.  That  litigation  is  relegated  to  a  posi- 
tion below  the  priority  specified  for  'challenge'  actions.''  [513  F.  2d  at 
444-145.] 

The  court  concluded  by  granting  the  former  President's  petition  for 
mandamus  and  ordering  a  stay  of  the  issuance  of  Judge  Richey's  order 
and  of  any  further  proceedings  in  the  consolidated  cases. 

On  April  2.  1975.  Judge  Richey  removed  himself  from  the  con- 
solidated cases  in  which  he  was  trial  judge  and  from  the  challenge  case 
before  the  three-judge  panel  of  which  lie  was  a  member.  He  was  re- 
placed in  both  proceedings  by  Judge  Aubrey  E.  Robinson. 

In  August,  Rose  Mary  Woods,  who  was  Mr.  Nixon's  personal  secre- 
tary when  he  was  President,  moved  to  intervene  in  the  action  before 
the  court  of  appeals  for  the  purpose  of  having  the  stay  over  the  pro- 
ceedings in  the  consolidated  cases  amended  to  allow  her  to  intervene  in 
those  proceedings.  On  September  2.  1975,  the  court  of  appeals  al lowed 
her  intervention  and  granted  her  motion  to  amend  its  order  of  Janu- 
ary 31,  1975.  Miss  Woods  then  was  admitted  in  the  consolidated  cases 
as  an  intervenor  plaintiff  seeking  to  obtain  certain  personal  papers  of 
her  own  from  the  Administrator  of  GSA.  On  December  2,  1975,  her 
motion  for  judgment  on  her  pleadings  was  granted.  The  decision  was 
immediately  appealed  to  the  court  of  appeals. 

In  the  meantime,  the  three- judge  panel  in  the  challenge  case  heard 
oral  argument  on  September  22,  1975.  In  a  unanimous  opinion  released 
on  January  7,  1976,  the  three-judge  court  upheld  the  constitutionality 
of  the  act  on  its  face.  A  summary  of  the  court's  opinion  appears  as 
follows : 

Scope  of  Inqu'wy 

The  court,  responding  to  its  duty  to  avoid  constitutional 
questions  whenever  possible,  considers  only  those  questions  of 
the  Act's  constitutional  validity  that  are  immediately  ripe  for 
resolution.  As  no  regulations  have  yet  taken  effect,  and  as 
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such  regulations  once  effective  are  explicitly  made  subject 
to  judicial  review,  the  court  considers  only  the  in  jury  to  con- 
stitutionally protected  interests  of  Mr.  Nixon  that  is  allegedly 
worked  by  the  taking  of  his  presidential  materials  into  cus- 
todv  and  their  screening  bv  government  archivists.  Slip  op. 
at  i8-31  infra. 

Claims  Relating  to  the  Separation  of  Potvers 

The  court  finds  nothing  in  the  separation  of  powers  doc- 
trine to  support  the  contention  that  the  legislature  may  not 
pass  a  statute  in  any  way  touching  upon  the  prerogatives  of 
the  Executive.  The  only  genuine  separation  of  powers  claim 
is  that  the  Act  might  invade  the  presidential  privilege  that 
attaches  to  the  small  fraction  of  the  materials  that  genuinely 
implicate  presidential  confidentiality.  Although  the  court 
thinks  it  doubtful  that  a  former  President,  rather  than  the 
incumbent,  may  assert  such  privilege,  at  the  very  least  such  a 
claim  is  entitled  to  relatively  less  weight  in  the  balance  of 
competing  considerations.  And  the  infringement  upon  presi- 
dential confidentiality  caused  by  screening  by  trained  and 
discreet  government  archivists,  who  have  been  employed  to 
perform  identical  tasks  for  the  materials  of  every  President 
since  Herbert  Hoover,  is  very  slight.  The  court  finds,  on 
the  other  hand,  that  Congress  had  ample  reason  to  mandate 
screening  by  government  archivists  rather  than  control  by 
Mr.  Nixon,  who  lacks  their  expertise  and  disinterestedness. 
The  two  most  important  of  the  interests  served  by  preserva- 
tion and  responsible  treatment  of  presidential  materials  are 
(1)  maintaining  a  complete  and  accurate  historical  record 
and  (2)  assuring  the  availability  of  the  materials  potentially 
needed  for  continuity  in  executive  policymaking.  Other  inter- 
ests served  by  the  Act  include  informing  the  public  about 
the  Watergate  matters  and  ensuring  the  availability  of  ma- 
terials that  may  be  relevant  to  legislative  investigations  or 
judicial  proceedings.  Because  of  the  manner  in  which  per- 
sonal materials  are  intermingled  with  official  ones,  compre- 
hensive screening  represents  the  only  feasible  manner  of  pro- 
fed  ing  these  important  interests.  The  court  finds  that  the 
-light  inroad  on  presidential  confidentiality  caused  by  such 
Screening  is  outweighed  by  the  need  to  further  these  impor- 
tant legislative  objectives.  Slip  op.  at  'U-66  infra. 

yiamte  Relating  to  Viiracy 

It  appears  from  the  record  that  plaintiff  can  validly  claim 
a  privacy  interest  in  only  a  small  fraction  of  the  materials. 
Yet  due  to  the  historical  practice  of  de  facto  control  by  Pres- 
idents of  presidential  materials,  the  court  finds  that  regard- 
less of  where  ownership  of  the  materials  lies-  a  question  that 
need  not  be  reached — plaintiff  has  a  reasonable  expectation 
6i  privacy  in  these  materials,  an  interest  that  is  infringed 
even  by  mere  screening  by  government  archivists  conducted 
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under  legislation  with  retroactive  application.  In  light  of  the 
intermingled  nature  of  the  materials,  the  court  finds  such 
infringement  of  privacy  interests  to  be  an  inescapable  con- 
comitant of  any  attempt  to  serve  the  important  legislative 
objectives  underlying  the  Act.  The  private  materials  are  far 
outnumbered  by  those  that  are  non-private  and^  related  to 
those  objectives.  The  court  further  finds  that  any  invasion  of 
privacy  caused  merely  by  archival  processing — rather  than 
by  public  access,  which  need  not  yet  be  considered — is  not 
wide-ranging.  In  addition,  less  justification  is  needed  when, 
as  may  be  the  case  here,  any  invasion  of  privacy  constituting 
a  search  and  seizure  does  not  serve  law  enforcement  objec- 
tives. In  light  of  these  factors  and  the  unavailability  of  less 
intrusive  means  of  furthering  the  important  legislative  ends, 
the  court  concludes  that  any  intrusion  upon  plaintiff's  pri- 
vacy interests  has  adequate  justification.  Slip  op.  at  67-89 
infra. 

Freedom  of  Speech  and  Association 

Plaintiff's  First  Amendment  claim  is  predicted  upon  the 
assumption  that  all  materials — including  those  implicating 
privacy  in  political  association — will  be  open  to  public  access. 
The  court  finds  no  basis  for  that  assumption.  Rather,  reach- 
ing only  that  infringement  of  First  Amendments  interests 
caused  by  screening  by  government  archivists,  the  court  finds 
any  injury  to  protected  interests  arising  from  a  confidential 
review  process  to  be  insubstantial.  Slip  op.  at  89-93  infra. 

Equal  Protection 

The  court  finds  that  any  difference  in  treatment  between 
plaintiff  and  other  Presidents  is  adequately  justified.  As  re- 
spects immediate  past  Presidents,  their  papers  had  already 
been  deposited  in  presidential  libraries  where,  on  the  whole, 
their  availability  to  promote  important  governmental  inter- 
ests was  assured.  As  respects  current  and  future  Presidents, 
legislating  with  respect  to  them  risked  disrupting  current 
executive  policymaking,  and  would  be  unwise  before  the  Com- 
mission study  of  the  sensitive  and  complex  problems  involved 
in  regulating  the  records  of  federal  officials  had  been  com- 
pleted. Only  plaintiff  has  finished  his  service  as  President  but 
has  not  yet  established  a  presidential  library.  Prompt  con- 
gressional action  was  reasonably  deemed  necessary  to  assure 
that  the  materials  would  remain  preserved,  and  to  begin  the 
lengthy  process  of  reviewing  and  classifying  them.  Finally, 
Congress  could  legitimately  consider  plaintiff  to  be  less  likely 
than  his  immediate  predecessors  or  successors  to  dispose  of 
the  materials  responsibly.  Slip  op.  at  93-97  infra. 

Bill  of  Pains  and  Penalties 

There  is,  in  the  court's  view,  no  evidence  in  the  legislative 
record  to  support  the  claim  that  the  Act  was  designed  to  im- 
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pose,  or  constitutes,  punishment  within  the  meaning  of  the 
Bill  of  Attainder  Clause.  The  court  finds  there  are  other 
legislative  objectives  served  by  the  Act  which  Congress  could 
legitimately — and  did — consider.  Rather  than  possessing  tra- 
ditional indicia  of  a  punitive  enactment,  the  Act  includes  pro- 
visions that  indicate  a  concern  for  plaintiff's  interests,  pro- 
visions that  are  wholly  inconsistent  with  the  hypothesis  of 
punitive  intent.  Slip  op.  at  97-103  infra. 

The  court  ordered  that  the  preliminary  and  permanent  injunctive 
relief  sought  by  Mr.  Xixon  be  denied,  and  his  complaint  be  dismissed 
as  without  merit.  Pending  the  final  disposition  of  any  appeal  of  the 
decision,  the  defendants  were  enjoined  from  "processing,  disclosing, 
inspecting,  transferring,  or  otherwise  disposing  of  any  materials,  be 
they  documents,  papers,  tape  recordings  or  other  items*'  which  might 
fall  under  the  provisions  of  the  act.  except  for  legal  proceedings,  in- 
spection by  Mr.  Xixon  or  his  designated  agent,  or  use  for  current  busi- 
ness by  the  executive  branch. 

The  court  also  noted  that  the  court  of  appeals  had  stated  in  Nixon  v. 
Rickey,  513  F.  2d  at  44  s  that  it  would  dissolve  its  stay  of  January  31, 
on  the  consolidated  case  proceedings,  whenever  the  three- judge 
court  indicated  it  believed  the  need  for  the  stay  no  longer  existed. 
"Having  now  entered  judgment  in  this  action,  we  are  simultaneously 
requesting  the  court  of  appeals  to  dissolve  the  stay,  thus  permit- 
ting the  consolidated  cases  to  proceed  in  whatever  manner  seems 
fit  in  light  of  the  possibility  of  appeals  in  this  action  *  *  **'  [Slip 
Opinion  at  16.  r.  10 :  this  report  at  108.] 

The  court  of  appeals  removed  the  stay  on  the  consolidated  cases  on 
February  5.  1976. 

Stahis. — The  consolidated  cases  have  had  the  stay  on  their  pro- 
ceedings removed.  Judge  Robinson's  order  granting  Rose  Mary  Woods 
judgment  on  the  pleadings  was  reversed  by  the  court  of  appeals,  which 
is  now  awaiting  further  action  by  the  parties. 

On  March  5,  1976.  plaintiff  Richard  M.  Xixon  in  the  challenge  case 
before  the  three-judge  court  filed  a  notice  of  appeal  to  the  Supreme 
Court  of  the  United  States  from  the  opinion  and  order  of  January  7. 
1976. 

The  full  texts  of  the  U.S.  Court  of  Appeals  decisions  and  U.S. 
District  Judge  Richey's  opinion  were  printed  in  the  ''Decisions"  sec- 
tion of  the  report  of  Court  Proceedings  and  Actions  of  Vital  Interest 
to  the  Congre***  April  15. 1975. 

The  full  text  of  the  three-judge  court's  opinion  and  order  is  printed 
in  the  "Decisions"  section  of  this  report  at  93.  infra. 

Public  Citizen,  Inc.  v.  Simon 

Civil  Action  Xo.  74-2025 /D.C.  Cir.) 

Brisf. — This  action,  originally  Publir  Citizen.  Inc.  v.  Shultz.  Civil 
Action  Xo.  2280-72  (D.D.C.).  filed  in  the  U.S.  District  Court  for  the 
District  of  Columbia  on  November  16,  1972.  sought  to  recover  the 
salaries  paid  certain  members  of  the  White  House  staff  for  periods 
during  which  they  were  allegedly  devoting  substantially  full  time  to 
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the  1972  Xixon  presidential  re-election  campaign,  rather  than  to  their 
official  duties. 

Filed  by  Public  Citizen,  Inc.,  a  nonprofit  citizens'  organization 
of  some  65.000  members,  an  objective  of  which  is  to  ensure  that  gov« 
eminent  officials  carry  out  their  duties  in  accordance  with  the  law 
and  that  such  laws  are  enforced  and  its  founder,  Ralph  Nader,  the 
action  named  as  defendant  former  Secretary  of  the  Treasury 
George  P.  Shultz.  The  former  members  of  the  White  House  staff 
named  in  the  complaint  were  Charles  Colson.  Special  Counsel  to  the 
President,  Robert  H.  Finch.  Counselor  to  the  President,  Herbert  G. 
Klein,  Director  of  Communications  for  the  Executive  Branch,  and 
various  members  of  their  staffs,  of  the  White  House  staff  and  the  staff 
of  the  Vice  President. 

The  complaint  was  based  upon  Article  I,  Section  9  of  the  Constitu- 
tion, which  provides,  in  part,  that  "[n]o  money  shall  be  drawn  from 
the  Treasury,  but  in  Consequence  of  Appropriations  made  by 
Law:  *  *  *"  It  was  alleged  that  payments  to  staff  persons,  "devoting 
substantially  all  of  their  working  time  to  the  re-election  campaign 
of  President  Xixoiv'  from  public  moneys  violates  this  constitutional 
provision  and  the  provision  of  Section  628  of  Title  SI,  United  States 
Code,  since  such  payments  were  not  authorized  by  an  appropriation 
of  Congress.  The  code  provision  states:  "Except  as  otherwise  pro- 
vided by  law.  sums  appropriated  for  the  various  branches  of  ex- 
penditure in  the  public  service  shall  be  applied  solely  to  the  objects 
for  which  they  are  respectively  made,  and  for  no  others." 

On  March  8,  1073.  U.S.  District  Judge  June  L.  Green  denied  a  mo- 
tion bv  defendant  to  dismiss  the  suit  for  hick  of  standing  on  the  part 
of  plaintiffs.  Subsequent  to  that  denial,  the  Supreme  Court  decided 
two  cases  involving  the  issue  of  standing  and  defendant  renewed  his 
motion  to  dismiss,  asking  the  court  to  review  its  previous  holding  in 
light  of  these,  two  recent  decisions.  Judge  Green  agreed  to  do  so. 

In  a  memorandum  opinion  handed  down  September  30.  1974, 
Judge  Green  granted  defendant's  motion  to  dismiss,  concluding  that 
"[i]n  view  of  these  reeent  narrow  interpretations  of  taxpayer  stand- 
ing TZMitte  States  v.  nUharcIsonAlSY.S.  166  (1974)  and  Schhsinger 
v;  Rbsetvti&ts  Committee  to  Stop  thv  }Var,  418  U.S.  '208  (1974)]  this 
Court  is  constrained  to  conclude  that  the  plaintiffs  at  bar  fail  to 
establish  standing  to  proceed  with  this  case."  \P>/bI!e  C itizen  v.  Simoiu 
Civil  Action  \o.2280-7*2  (D.D.C.  Sept.  30.  1974)  :  Slip  Opinion  at  4.] 

Judge  Green  elaborated  in  her  opinion  : 

Tn  the  R'tehardson  and  Reservists  cases  *  *  *.  the  Supreme 
Court  reviewed  and  reaffirmed  its  conclusion  that  in  order  to 
establish  standing  as  a  taxpayer,  one  must  meet  the  narrowly 
denned  tests  enunciated  in  Flast  v.  Cohen.  392  U.S.  83  (1968), 

which  are :  . 

"(a)  Challenging  an  enactment  under  the  taxing- 
and  spending  clause  of  Art.  T.  g  8  of  the  Constitution 
and  (h)  claiming  that  the  challenged  enactment  ex- 
ceeds specific  constitutional  limitations  imposed  on 
the  taxing  and  spending  power."  *  *  * 
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*  *  *  The  Supreme  Court  made  it  abundantly  clear  [in 
Richardson  and  Reservists]  that  taxpayer  standing  can  be 
shown  only  when  one  challenges  Congressional  enactments 
under  the  taxing  and  spending  clause  of  Article  I,  §  8. 

Plaintiffs  herein  fail  in  both  respects.  They  are  concerned 
with  Executive  action,  and  the}-  base  their  claims  not  on 
Article  I,  §  8,  but  on  Article  I,  §  9,  clause  7  of  the  Constitu- 
tion. [Slip  Opinion  2-3.] 

>  itus. — An  appeal  to  the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  filed  by  plaintiffs  on  October  9,  1974,  is  pending. 
The  filing  of  briefs  for  both  parties  was  completed  on  February  14, 
1975,  and  oral  arguments  were  heard  on  October  21,  1975. 

The  full  text  of  the  district  court's  opinion  was  printed  in  the 
report  of  Court  Proceedings  and  Actions  of  Vital  Interest  to  the 
Congress,  April  15, 1975. 

Socialist  Workers  1974  National  Campaign  Committee  v.  Jennings 

Civil  Action  Xo.  74-1338  (D.D.C.) 

Brief. — On  September  10,  1974,  the  Socialist  Workers  1974  Na- 
tional Campaign  Committee,  other  State  and  local  Socialist  Worker 
Party  Organizations  and  individual  members  of  the  Socialist  Worker 
Party  filed  suit  in  the  U.S.  District  Court  for  the  District  of  Columbia 
to  declare  unconstitutional  the  Federal  Elections  Campaign  Act  of 
1971. 

The  defendants  in  the  case  are  the  Clerk  of  the  House,  the  Secre- 
tary of  the  Senate  and  the  Comptroller  General  of  the  United  States, 
each  of  whom  is  designated  as  a  "supervisory  officer'  with  whom  state- 
ments and  reports  required  under  the  Act  are  to  be  filed. 

The  plaintiffs  allege,  inter  alia,  that  the  provisions  of  the  Act  requir- 
ing the  disclosure  of  the  identities  of  party  members,  contributors,  and 
others  who  support  "lawful,  though  controversial  political  activities." 
deprive  them  of  their  freedom  of  association  rights  under  the  First 
Amendment,  Plaintiffs  also  assert  that  the  reporting  and  disclosure 
requirements  "deprive  the  plaintiffs  and  their  supporters  of  the  right 
to  asbociational  privacy  and  to  political  anonymity  under  the  First. 
Fourth,  and  Ninth  Amendments  to  the  Constitution.  *  *  *" 

On  October,  2. 1974,  Common  Cause  moved  to  intervene  as  a  defend- 
ant. The  motion  to  intervene  was  granted  and  plaintiffs'  motion  for 
a  three-judge  Federal  district  court  to  rule  on  the  constitutionality 
of  the  law  was  denied  on  October  10,  1974.  The  denial  was  appealed, 
and  on  I  >ecemteeu  12, 1975,  the  district  court  granted  plaintiffs'  mot  ion 
for  the  three-iudge  court. 

Plaintiffs  sent  interrogatories  and  requested  the  production  oi  docu- 
ments from:  W.  Pat  Jennings  and  his  successor  Edmund  L-Henshaw 
as  Clerk  of  the  House  of  Representatives;  Francis  B.  Web,  Secre- 
tary of  the  Senate;  and  Elmer  B.  Staats,  Comptroller  General  of  the 
United  State-.  The  House  passed  H.  Res.  S63  on  November  13,  1975, 
authorizing  the  Clerk  to  answer  the  interrogatories  and  to  provide 
copies  of  notifications  of  noncompliance  or  apparent  violations  sent  by 
the  Clerk  to  campaign  organizations  affiliated  with  the  Socialist 
Workers  Party  from  January  L,  1975  to  dale,  after  the  court  has 
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determined  that  such  documents  are  material  and  relevant.  The  court 
so  determined  on  November  19,  1975. 

A  second  set  of  interrogatories  and  request  for  the  production  of 
documents  relating  to  the  Socialist  Workers  Party  was  received  by 
each  of  the  defendants  on  March  8,  1976.  The  House  passed 
H.  Res.  1122  on  March  31, 1976,  which  had  similar  provisions  to  those 
of  H.  Res.  863  in  allowing  the  Clerk  to  take  with  him  copies  of  all 
"non-public"  records  or  documents  relating  to  plaintiffs  or  to  any 
previous  Socialist  Worker  Party  committee,  candidate  or  official 
maintained  by  his  office  which  are  requested  in  the  subpoena  duces 
tecum  and  found  by  the  court  to  be  material  and  relevant. 

Status. — The  case  is  now  pending  before  the  U.S.  District  Court 
for  the  District  of  Columbia. 

United  States  v.  McPherson 

Criminal  Action  No.  76-136  (D.D.C.) 

Brief. — On  March  31,  1976,  an  information  was  filed  in  the  United 
States  District  Court  for  the  District  of  Columbia  charging  Michael 
C.  McPherson  with  mail  fraud.  The  information  stated  that  while 
serving  as  Administrative  Assistant  for  Representative  William  L. 
Clay,  McPherson  had  placed  on  the  staff  payroll  an  individual  who 
at  all  times  was  employed  as  a  school  teacher  in  Los  Angeles,  Calif. 
The  paychecks,  22  in  all  totaling  over  $32,000,  were  sent  to  McPher- 
son or  the  teacher's  sister,  who  later  became  McPherson's  wife,  and 
the  checks  were  signed  by  someone  other  than  the  teacher  and  placed 
in  the  accounts  of  the  sister  or  McPherson. 

McPherson  pleaded  guilty  to  one  count  of  mail  fraud  on  March  31, 
1976. 

Status. — Judge  William  B.  Jones  is  awaiting  preliminary  report 
before  sentencing  McPherson. 


V.  Other  Actions  Involving  Members  in  Kepresentative  Capacity 
Dellums  v.  Powell 

Civil  Action  Nos.  75-1974  and  75-1975  (D.C.  Cir.) 

Brief. — This  was  an  action  for  declaratory  and  injunctive  relief  and 
for  damages,  biought  in  the  U.S.  District  Court  for  the  District  of 
Columbia  on  November  11,  1971,  arising  out  of  the  arrest  of  some 
1.200  persons  assembled  on  the  steps  of  the  House  of  Representatives 
at  the  Capitol  Building  on  May  5.  1971. 

Representative  Ronald  V.  Dellums,  a  plaintiff,  brought  the  action 
as  an  individual  for  violation  of  his  constitutional  rights  and  for 
interference  with  the  discharge  of  his  constitutional  duties  as  a 
Member  of  Congress.  The  other  plaintiffs,  all  arrested  demonstrators, 
sued  individually  and  as  members  of  their  class,  seeking  damages, 
expungement  of  arrest  records  and  destruction  of  illegally  obtained 
fingerprints  and  photographs. 

Defendants  named  in  the  complaint  included  the  Chief  of  the 
Capitol  Police,  Chief  of  the  Metropolitan  Police  Department,  the 
District  of  Columbia  and  the  U.S.  Attorney  General. 

Numerous  pretrial  motions  were  filed  on  behalf  of  the  parties  to 
this  action  resulting  in  a  number  of  rulings  by  U.S.  District  Judge 
William  B.  Bryant,  in  which  he  denied  plaintiffs'  motion  for  a  pre- 
liminary injunction,  granted  plaintiffs'  motion  to  maintain  the  action 
as  a  class  action  and  required  defendants  to  supply  to  plaintiffs  the 
names  and  addresses  of  the  persons  arrested  on  the  Capitol  steps  on 
May  5,  1971.  in  order  that  notices  of  the  class  action  could  be  sent 
to  them  and  permitted  extensive  discovery  through  the  use  of 
interrogatories. 

On  January  16,  1975.  a  $12  million  judgment  against  the  District 
of  Columbia  for  false  arrest  and  infringement  of  basic  rights  under 
the  First,  Fourth  and  Eighth  Amendments  to  the  Constitution,  was 
awarded  to  the  1.200  antiwar  demonstrators.  Representative  Dellums 
was  awarded  $7,500  for  deprivation  of  his  rights  of  free  speech  under 
the  First  Amendment. 

Status. — An  appeal  bv  the  defendants,  filed  on  October  1,  1975,  and 
an  appeal  filed  on  October  22.  1975.  bv  the  plaintiffs,  from  final  judg- 
ment entered  on  October  20.  1975,  which  dismissed  defendant  Richard 
Kleindienst  as  a  partv  to  the  action  is  pending  before  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia. 

Kennedy  v.  Jones 

Civil  Action  Xo.  74-194  (D.D.C.) 

Brief—  In  a  suit  filed  January  29,  1974,  in  the  U.S.  District  Court 
for  the  District  of  Columbia,  Senator  Edward  M.  Kennedy  of  Massa- 
chusetts seeks  an  order  in  the  nature  of  mandamus,  or,  in  the  alterna- 
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tive,  a  permanent  injunction,  to  require  defendants  to  publish  H.R. 
10511  (93d  Congress,  1st  Session),  an  act  to  amend  the  Urban  Mass 
Transportation  Act  of  1064,  to  authorize  buses  purchased  under  its 
provisions  to  be  used  for  chartered  bus  services. 

Defendant,  Thomas  M.  Jones,  is  sued  in  his  official  capacity  as  Chief 
of  White  House  Records.  It  is  his  duty  to  receive  bills  presented  by 
Congress  to  the  President  and  to  deliver  those  that  have  become  law  to 
the  Administrator  of  the  General  Services  Administration  (GSA) 
for  publication. 

Defendant,  Arthur  F.  Sampson,  the  Administrator  of  GSA,  is  re- 
quired to  publish  both  in  slip  form  and  in  the  United  States  Statutes 
at  Large,  bills  that  have  become  law. 

On  December  21,  1973,  Congress  completed  action  on  H.R.  10511. 

On  December  22, 1973,  the  1st  session  of  the  93d  Congress  adjourned 
sine  die.  Under  Rule  III  of  the  House  of  Representatives  the  Clerk 
of  the  House  was  authorized  to  receive  messages  from  the  President 
during  adjournment. 

The  10-day  period  for  the  President  to  approve  or  veto  the  bill  hav- 
ing expired  on  January  3, 1974,  the  President  issued  a  "Memorandum 
of  Disapproval"  on  January  4,  1974,  in  which  he  announced  his  dis- 
approval of  said  bill  and  sought  reliance  on  the  pocket  veto  provision 
of  Article  I,  Section  7,  clause  2  of  the  Constitution  for  his  veto  of  the 
legislation. 

On  March  24,  1974,  plaintiff  filed  a  supplemental  complaint  which 
included  a  second  claim  for  which  the  same  relief  was  sought.  This 
second  claim  involved  H.R.  14225,  which  had  been  cleared  by  Con- 
gress on  October  16,  1974.  for  action  by  the  President.  The  bill 
amended  the  Vocational  Rehabilitation  Act  by  extending  for  one 
year  authorization  of  appropriations  for  programs  for  the  handi- 
capped, amending  certain  Federal  programs  for  the  blind,  and  pro- 
viding for  the  convening  of  a  White  House  Conference  on 
Handicapped  Individuals.  On  October  17,  1974,  Congress  adjourned 
for  a  32-day  recess  encompassing  the  mid-term  Congressional  elec- 
tions. The  Clerk  of  the  House  was  authorized  to  receive  messages  from 
the  President  during  the  adjournment.  That  same  day  the  bill  was 
presented  to  the  President.  His  ten  days  for  approving  the  bill  was 
to  expire  on  October  29,  1974.  On  that  day  he  returned  the  bill  to 
the  Clerk  of  the  House  with  the  President's  objections  in  which  he 
stated  that  the  absence  of  his  signature  from  the  bill  prevented  it  from 
becoming  law  because  of  the  pocket  veto.  Congress  reconvened  on 
November  18,  1974.  and  the  House  on  November  20  and  the  Senate  on 
November  21  voted  by  over  two-thirds  to  override  the  Presidents 
veto.  On  November  22  the  bill  was  delivered  to  defendant  Sampson, 
who  had  refused  to  publish  it  as  a  law  of  the  United  States. 

The  plaintiff  alleges  that  defendants'  acts  have  denied  him  the 
effectiveness  of  his  vote  as  a  U.S.  Senator,  denied  him  the  opportunity 
to  override  a  veto  and  injured  him  as  a  taxpayer  and  as  a  United 
States  citizen  by  depriving  him  of  his  right  to  have  the  executive 
branch  comply  with  the  mandates  of  his  elected  representatives  in  the 
Congress. 

On  January  19,  1976,  the  district  court  rejected  the  defendants' 
motion  for  dismissal  which  had  argued  that  Senator  Kennedy  lacked 
standing  and  that  the  controversy  was  moot  since  Congress  had  sub- 
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sequently  passed  and  the  President  had  signed  into  law  identical 
legislation. 

The  court  held  that  Senator  Kennedy's  vote  in  favor  of  the  initial 
legislation  was  sufficient  to  convey  standing. 

As  to  the  question  of  mootness,  the  court  noted  that  the  Senator 
had  alleged  that  the  failure  to  publish  the  initial  legislation  as  laws 
of  the  United  States  was  a  violation  of  his  rights  as  a  United  States 
Senator. 

"To  date,"  the  court  said,  "the  defendants  have  not  published  H.K. 
10511  and  H.R.  14225  as  laws  and  it  is  their  failure  to  perform  their 
duty  which  is  in  contest  here.  *  *  *  Here  plaintiff  requests  a  declara- 
tory judgment  that  the  bills  became  law  in  accordance  with  the  provi- 
sions of  the  Constitution  and  seeks  a  mandatory  injunction  requiring 
the  defendants  to  publish  the  bills  as  law.  This  relief  has  not  been  ob- 
tained and  the  case  is  not  moot  on  this  basis." 

Status. — On  April  13,  1976,  the  Justice  Department  filed  a  one- 
sentence  statement  of  consent  by  defendants  to  the  entry  of  the  judg- 
ment sought  by  plaintiff  in  his  supplemental  complaint  and  his 
motion  for  summary  judgment.  That  same  day  the  Justice  Depart- 
ment issued  a  press  release  which  stated  in  part : 

President  Ford  has  determined  that  he  will  use  the  return 
veto  rather  than  the  pocket  veto  during  intra-session  and 
intercession  recesses  and  adjournments  of  the  Congress, 
provided  that  the  House  of  Congress  to  which  the  bill  and 
the  President's  objections  must  be  returned  according  to  the 
Constitution  has  specifically  authorized  an  officer  or  other 
agent  to  receive  return  vetoes  during  such  periods. 

The  full  text  of  the  court's  memorandum  and  order  is  printed  in  the 
"Decisions"  section  of  this  report  at  199,  inf  ra. 

Per  off  v.  United  States 

Civil  Action  No.  76-240  (D.D.C.) 

Brief. — This  is  a  suit  for  mandamus  and  injunctive  relief,  and  for 
money  damages  arising  from  an  alleged  breach  of  contract  and  from 
negligence. 

Plaintiff  alleges  that  he  appeared  as  a  witness  before  a  U.S.  Senate 
investigating  committee  and  provided  testimony  which  "resulted  in 
the  conviction  of  certain  international  crime  figures,"  etc.;  that  in 
exchange  for  rendering  such  "services"  the  Department  of  Justice, 
through  their  agents  and  employees,  and  defendant  Philip  C.  Manuel, 
"Acting  within  the  scope  of  his  official  duties  as  an  agent  and  em- 
ployee of  the  United  States,  [apparently  defendant  Manuel  was  em- 
ployed by  the  U.S.  Senate— although  the  complaint  does  not  so 
specifically  state]  made  verbal  promises  to  Peroff  that  said  defendants 
would  protect  Peroff  against  any  physical  harm  that  might  befall  him 
as  a  consequence  of  rendering  such  services." 

Additionally,  the  plaintiff  alleges  that  defendant  United  States 
entered  into  a  written  agreement  whereby  the  defendant  agreed  to 
provide  the  plaintiff  and  his  family  with  a* new  identity  and  to  obtain 
for  him  at  the  Government's  expense  certain  personal  property  which 
has  a  value  in  excess  of  $150,000. 
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The  plaintiff  further  alleges  that  sometime  in  late  1975,  defendant 
Manuel  "disclosed  to  individuals  at  this  time  unknown  to  plaintiffs 
the  new  identities  and  location  of  Peroff  and  his  family  *  *  *  that  as 
a  direct,  forseeable  and  proximate  consequence  of  the  foregoing  actions 
of  the  defendants,  plaintiff  Peroff  has  suffered  three  attacks  against 
his  person  *  *  *"  and  that  his  family  has  suffered  "extreme  mental  and 
physical  distress  and  anguish." 

Status. — The  case  came  before  Judge  Joseph  C.  Waddy.  U.S.  Dis- 
trict Judge  for  the  District  of  Columbia  on  plaintiff's  complaint  and 
application  for  a  temporary  restraining  order.  In  an  order  issued  by 
Judge  Waddy  on  February  13, 1976,  the  court  denied  plaintiffs  appli- 
cation for  a  temporary  restraining  order  and  further  ordered  sua 
sponte  that  the  action  be  dismissed  for  lack  of  jurisdiction. 

Peroff  v.  Manuel 

Civil  Action  No.  76-0341  (D.D.C) 

Brief.— On  February  11,  1976,  Franklin  Peroff  filed  this  action 
against  Philip  C.  Manuel,  a  member  of  the  staff  of  the  Senate  Perma- 
nent Investigations  Subcommittee.  Peroff,  who  has  been  a  Govern- 
ment informer,  alleges  that  Manuel  made  public  his  [Peroff's]  cover 
name  and  address.  Peroff  further  alleges  that  Manuel's  failure  to  main- 
tain the  confidentialitv  of  the  information  has  resulted  in  several 
attempts  to  kill  him  [Peroff]. 

Status. — On  March  11,  the  case  was  removed  to  the  Federal  District 
Court  for  the  District  of  Columbia.  The  case  is  pending  in  that  court. 

Common  Cause  v.  Bailar 

Civil  Action  No.  1887-73  (D.D.C.) 

Brief. — Originally  filed  on  October  5,  1973,  this  action  seeks  declar- 
atory and  injunctive  relief  against  Postmaster  General  B.  F.  Bailar 
and  Secretary  of  the  Treasury  William  E.  Simon  for  actions  they 
allegedly  performed  or  failed  to  perform,  in  the  course  of  their  official 
duties,  relating  to  the  congressional  franking  privilege. 

Plaintiffs,  Common  Cause  and  John  W.  Gardner.  Chairman  of 
Common  Cause,  amended  their  original  complaint  on  March  12,  1974. 
following  the  enactment  of  the  Franking  Act  of  1073  [Pub.  L.  93-191] 
on  December  18,  1973,  to  incorporate  references  to  the  new  statutory 
language. 

Plaintiffs  allege  that  the  use  of  the  frank  for  newsleiters  and  neWs 
releases  by  a  Member  of  Congress — then  a  candidate  for  nomination  or 
election  or  engaged  in  fundraising  for  a  candidacy — and  the  use  of  the 
frank  on  mail  matter  such  as  condolences,  biographies,  pictures  or 
writings  laudatory  or  complimentary  to  a  Member  on  the  basis  of  per- 
formance of  official  duties:  (1)  abridges  plaintiffs'  First  Amendment 
rights;  (2)  denies  their  Fifth  Amendment  rights;  (3)  is  an  unlawful 
appropriation  of  public  funds  for  nonpublic  purposes ;  (4)  violates  the 
Postmaster  General's  statutory  duty;  and  (5)  is  an  unlawful  disbui-se- 
ment  of  public  funds  contrary  to  tne  statutory  duties  of  the  Secretary 
of  the  Treasury. 

On  May  31,  1974,  the  defendants  filed  a  motion  to  dismiss,  together 
with  supporting  memorandum,  asserting  that ; 
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The  court  lacks  jurisdiction  over  the  subject  matter  of  this 
action  in  that  neither  of  the  above-named  defendants  are 
proper  parties  to  this  proceeding,  the  plaintiffs  have  failed  to 
exhaust  the  administrative  remedies  available  to  them,  the 
plaintiffs  lack  standing  to  maintain  this  action,  and  that  the 
complaint  fails  to  state  a  claim  upon  which  relief  may  be 
granted.  [Defendants'  motion  to  dismiss,  May  31, 1974] 

On  June  14,  1974,  plaintiffs  filed  a  memorandum  in  opposition  to 
the  defendants'  motion  to  dismiss  as  well  as  an  application  to  convene 
a  three-judge  district  court.  On  June  26,  1974,  U.S.  District  Court 
Judge  John  H.  Pratt  denied  without  opinion  defendants'  motion  to 
dismiss.  On  July  1,  1974,  Judge  Pratt  signed  an  order  convening  the 
three- judge  district  court  requested  by  the  plaintiffs.  A  week  later,  on 
July  8,  1974,  the  defendants  filed  their  Answer  to  the  Amended 
Complaint. 

Since  September  9,  1974,  plaintiffs  have  attempted  to  depose  and 
serve  subpoenas  duces  tecum  on  numerous  individuals,  a  partial  list  of 
which  follows :  Victor  C.  Smiroldo,  Staff  Director  of  the  House  Com- 
mission on  Congressional  Mailing  Standards;  Benjamin  R.  Fern, 
Chief  Counsel  of  the  Senate  Select  Committee  on  Standards  and 
Conduct;  David  Ramage,  House  Majority  Clerk;  Thomas  J.  Lank- 
ford,  House  Minority  Clerk;  Joseph  J.  Fahey,  Supervisor  of  the 
Senate  Folding  Room;  Edmund  L.  Henshaw,  then  Assistant  Sergeant 
at  Arms  of  the  House;  John  M.  Swanner,  Staff  Director  of  the  House 
Committee  on  Standards  of  Official  Conduct;  Eli  Bjellos,  Chief  of  the 
House  Publications  Distribution  Service;  Harold  Xeedham,  Superin- 
tendent of  the  Senate  Services  Department;  James  Estep,  Manager 
of  the  Senate  Computer  Center;  Buehl  Berentson.  Executive  Director 
of  the  National  Republican  Senatorial  Committee;  Bill  Goodwin  of 
the  National  Republican  Senatorial  Committee;  Lee  MacGregor, 
former  Aide  to  Senator  Robert  Griffin;  Joyce  Baker,  a  former  em- 
ployee of  the  Senate  Republican  Policy  Committee ;  Richard  Conlon, 
Staff  Director  of  the  House  Democratic  Study  Group;  Lynda  E. 
Clancy,  Richard  P.  Clifton,  and  Glee  Gomien,  Staff  Assistants  of  the 
Republican  Senatorial  Campaign  Committee:  Jay  Bryant,  Special 
Assistant  in  the  Office  of  the  Minority  Whip;  Edward  L.  Beach, 
Staff  Director  and  Secretary  of  the  Senate  Republican  Policy  Com- 
mittee and  Senate  Republican  Conference;  Edwin  F.  Feulner.  Execu- 
tive Director  of  the  House  Republican  Study  Committee;  Patricia 
Goldman,  Director  of  the  Wednesday  Group;  and  Jay  D.  Sterling, 
Executive  Director  of  the  House  Republican  Research  Committee. 

On  October  9,  1974,  the  Senate  passed  S.  Res.  423  regarding  Mr. 
Fern,  and  on  October  11,  1974.  passed  S.  Res.  431  regarding  Messrs. 
Estep,  Xeedham  and  Fahey.  The  resolutions  stated  that  by  the  privi- 
leges of  the  Senate  no  evidence  of  a  documentary  character  under 
the  control  and  in  the  possession  of  the  Senate  can  be  taken  without 
its  permission  by  the  mandate  of  process  of  ordinary  courts  of  justice; 
that  the  employees  were  authorized  to  appear  before  the  court  but  not 
to  rake  with  them  any  papers  or  documents  on  file  in  their  offices  or 
in  their  possession;  and  that  when  the  court  determined  that  any  of 
the  subpoenaed  documents  and  papers  had  become  part  of  the  official 
transcripts  of  public  proceedings  of  the  Senate,  and  that  they  were 
material  to  the  case,  the  court  could  receive  copies  of  the  documents. 
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On  November  22,  1974,  a  similarly  worded  S.  Kes.  436  was  passed  re- 
garding Joyce  Baker. 

The  subpoenas  of  House  employees  Bjellos,  Swanner,  Smiroldo, 
Ramage,  and  Lankford  were  presented  by  the  Speaker  to  the  House 
for  its  consideration  on  September  30,  1974.  When  the  employees 
failed  to  appear  for  their  depositions,  plaintiffs  filed  motions  to  compel 
their  testimony. 

On  October  21,  1974,  two  of  the  subpoenaed  employees,  Eli  Bjellos 
and  John  Swanner,  wrote  a  letter  to  Judge  Pratt  after  receiving  a 
copy  of  the  motion  filed  by  the  plaintiffs  to  compel  their  testimony. 
Each  informed  J udge  Pratt  of  his  view  that  both  by  statute  and  by  the 
custom  of  the  House,  they  were  forbidden  to  testify  or  to  remove 
documents  belonging  to  the  House  without  the  permission  of  the 
House.  The  letters  also  informed  Judge  Pratt  that  the  question  of  the 
subpoenas  was  under  active  consideration  by  the  House  and  that  the 
two  men  were  therefore  awaiting  further  guidance  from  the  House  on 
the  course  of  action  they  should  follow. 

t  On  December  18,  1974,  the  House  adopted  H.  Res.  1517  which  was 
similar  to  the  Senate  Resolutions,  except  that  it  resolved  that : 

When  it  appears  by  the  order  of  the  court  or  of  the  judge 
thereof,  or  of  any  legal  officer  charged  with  the  administra- 
tion of  the  orders  of  such  court  or  judge,  that  documentary 
evidence  in  the  possession  and  under  the  control  of  the  House 
is  needful  for  use  in  any  court  of  justice  or  before  any  judge 
or  such  legal  officer,  for  the  promotion  of  justice,  this  House 
will  take  such  action  thereon  as  will  promote  the  ends  of 
justice  consistently  with  the  privileges  and  rights  of  the 
House.  [H.  Res.  1517, 93d  Cong.  2d  Sess.  (1974)  ] 

On  January  23,  1975,  the  House  again  took  up  the  matter  of  the 
subpoenas  in  H.  Res.  85,  which  observed  that : 

a  large  variety  and  volume  of  [the  materials  sought  by 
plaintiffs  from  the  five  House  employees]  do  not  appear  to 
bear  any  essential  relationship  to  the  causes  of  action  and  re- 
lief requested  in  the  plaintiffs  amended  complaint  *  *  *  [H. 
Res.  85, 94th  Cong.  1st  Sess.  (1975)  ] 

The  resolution  also  stated  that,  consistent  with  its  privileges,  the 
House  would  act  "to  promote  the  ends  of  justice  *  *  *  upon  a  de- 
termination of  relevancy  by  the  *  *  *  court,"  and  it  authorized  the 
Speaker  to  appoint  counsel  to  represent  the  House  and  its  employees 
in  the  proceedings. 

On  January  27,  1975,  oral  argument  was  held  on  a  renewed  motion 
to  dismiss  which  had  been  submitted  by  the  defendants.  This  motion 
raised  the  same  arguments  that  had  been  made  in  defendants'  first 
motion  to  dismiss,  arid  made  the  additional  allegation  that  plaintiffs 
li:id  failed  to  join  an  indispensable  party — the  Congress — as  required 
by  Rule  1 1)  of  { he  Federal  Rules  of  Civil  Procedure. 

Also  discussed  at  the  beginning  of  the  January  27  hearing  was  the 
subpoenas  which  plaintiff  had  issued.  Counsel  for  the  plaintiff,  in 
answering  an  inquiry  regarding  the  mass  of  material  being  sought, 
stated  that  although  the  challenge  was  on  the  constitutionality  of  the 
franking  laws  on  their  face,  the  discovery  was  necessary  to  show  that 
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the  statute  was  designed  for  and  being  used  for  polticial  purposes. 
The  court  suggested  that  perhaps  the  volume  of  material  sought  could 
be  reduced,  probably  through  stipulation  between  counsel,  since  the 
ultimate  argument  seemed  to  be  on  constitutional  issues  in  which  the 
facts  involved  would  be  rather  undisputed.  The  court  directed  plaintiff 
to  submit  an  itemized  list  of  the  documents  it  was  seeking  within  10 
days  after  it  ruled  on  the  motion  to  dismiss,  if  its  ruling  was  a  denial 
of  the  motion. 

By  a  Memorandum  and  Order  of  February  10,  1975.  the  court 
denied  the  defendants'  renewed  motion  to  dismiss.  In  rejecting  the 
defendants'  argument  that  plaintiffs  had  failed  to  exhaust  their 
administrative  remedies,  the  court  wrote: 

The  claim  that  plaintiffs  have  not  exhausted  their  admin- 
istrative remedies  in  failing  to  file  complaints  concerning 
violations  of  the  statute  with  the  House  Commission  on 
Congressional  Mailing  Standards  or  the  Select  Committee  on 
Standards  and  Conduct  of  the  Senate  has  no  merit.  Plaintiffs 
make  no  contention  that  there  have  been  abuses  or  violations 
of  the  statute,  consideration  of  which  are  in  the  sole  jurisdic- 
tion of  the  House  Commission  or  the  Senate  Committee,  but 
rather  that  the  statute  on  its  face  is  unconstitutionah  a  matter 
•beyond  the  jurisdiction  of  such  bodies.  Obviously,  the  House 
Commission  and  Senate  Committee  have  no  power  to  declare 
an  act  of  Congress  unconstitutional.  It  is  well  settled  that  the 
doctrine  of  exhaustion  does  not  apply  where  the  administra- 
tive process  is  inadequate  to  dispose  of  the  constitutional 
claim.  Aircraft  &  Diesel  Corp.  v.  Hirsch,  331  U.S.  752  (1947). 
[Common  Cause  v.  Klassen,  Civil  Action  No.  1887-73. 
(D.D.C.  1975) ;  Slip  Opinion  at  2;  see  complete  text  in  "Deci- 
sions" section  of  Court  Proceedings  aiul  Actions  of  Vital 
Interest  to  the  Congress,  April  15,  1975]. 

In  addition,  the  court  said,  the  Congress  or  the  membership  of 
Congress  are  not  indispensable  parties — and  though  defendants'  third 
allegation — that  plaintiffs  lacked  standing  to  sue — was  more  serious 
and  required  further  exploration,  it  too,  was  without  merit  : 

Plaintiffs  sue  as  taxpayers  with  a  taxable  income  of  over  $6 
billion  annually  and  federal  tax  liability  in  excess  of  $1  billion 
each  year.  They  assert  that  federal  funds  appropriated  under 
the  franking  privilege  are  being  used  to  finance  the  distribu- 
tion of  partisan  political  literature  specifically  authorized  by 
Section  3210  and  that  such  expenditures  of  federal  funds 
violate  the  limitations  upon  the  taxing  and  spending  power  of 
Congress  under  Article  I,  Section  8,  and  contravene  the  First 
and  Fifth  Amendments  of  the  Constitution. 

Just  as  importantly,  plaintiffs  claim  status  as  registered 
voters,  representatives  of  registered  voter?,  candidates  for 
Congressional  office,  and  supporters  of  candidates.  It  is  al- 
leged that  over  fifty  members  of  Common  Cause  challenged 
incumbent  members  of  Congress  in  the  last  election  and 
many  of  its  members  supported  challengers  to  incumbents. 
They  assert  that  the  present  franking  privilege  confers  sub- 
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stantial  political  benefits  upon  incumbents,  while  nonincum- 
bent  challengers  and  their  supporters  do  not  have  the  same 
advantage.  As  a  result,  the  rights  of  challengers  and  their 
supporters  to  freely  associate  for  political  purposes  are  im- 
paired, and  the  value  of  their  votes  is  diluted  and  diminished, 
all  in  violation  of  the  First  Amendment.  Baker  v.  C<i,  r. 
[Baker  v.  Carr,  369  IJ.S.186  (1962)."]  In  addition,  it  is  al- 
leged that  this  practice  invidiously  discriminates  in  favor 
of  incumbent  members  in  violation  of  the  due  process  clause 
of  the  Fifth  Amendment.  In  short,  as  citizens  with  a  par- 
ticularized interest  in  the  electoral  process,  plaint  ill's  claim 
standing  to  attack  Section  3210  as  violative  of  their  con- 
stitutional rights. 

From  the  foregoing  brief  discussion,  it  is  clear  to  us  that 
the  plaintiffs  have  met  the  test  laid  down  in  Flast  [Flast  v. 
Cohen,  392  U.S.  83  (1968)]  and  subsequent  cases.  They  have 
asserted  (1)  an  injury  in  fact,  not  a  generalized  complaint 
common  to  all  citizens  and  taxpayers,  and  they  have  demon- 
strated (2)  a  nexus  between  the  injuries  suffered  and  the 
constitutional  infringements  alleged.  [Slip  Opinion  at  3-4.] 

On  February  21,  1975,  plaintiff  submitted  its  "Itemized  List  of 
Documents  Subpoenaed  from  House  Employees."  From  Victor 
Smiroldo,  Staff  Director  and  Counsel  of  the  House  Commission  on 
Congressional  Mailing  Standards,  and  John  M.  S wanner.  Staff 
Director  of  the  House  Committee  on  Standards  of  Official  Conduct, 
plaintiff  sought  : 

*  *  *  all  complaints  concerning  possible  violation  of  the 
franking  statute,  and  attachments  thereto,  or  copies  thereof, 
brought  to  the  attention  of  the  Commission  and  all  memo- 
randa or  other  writings  or  copies  thereof  which  relate  to 
or  reflect  the  disposition  of  these  complaints[ ;] 

*  *  *  all  advisory  opinions  and  attachments  thereto,  or 
copies  thereof,  which  relate  to  the  mailing  or  contemplated 
mailing  of  franked  mail,  issued  to  any  Member  of  the  House 
of  Representatives  or  Member-elect,  surviving  spouse  of  any 
of  the  foregoing  persons,  or  other  House  of  Representatives 
officials,  their  agents  or  employees[ :] 

*  *  *  all  letters,  memoranda  or  other  writings,,  and  attach- 
ments thereto,  or  copies  thereof,  which  relate  to  or  reflect 
information,  guidance,  assistance,  advice  or  counsel  given 
in  connection  with  the  mailing  or  contemplated  mailing  of 
franked  mailT ;] 

*  *  *  all  formal  or  informal  correspondence,  or  copies 
thereof  received  by  the  Commission  requesting  information, 
guidance,  assistance,  advice  or  counsel  in  connection  w  ith  (lie 
mailing  or  contemplated  mailing  of  franked  mail[;] 

*  *  *  all  informal  opinions  and  attachments  thereto,  or 
copies  thereof,  issued  by  the  Commission  concerning  use  of 
the  franking  privilege]];  and] 

*  *  *  all  regulations  or  proposed  regulations  or  copies 
thereof,  governing  the  proper  Use  of  the  franking  privilege 
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by  any  Member  of  the  House  of  Representatives  or  Member- 
elect,  surviving  spouse  of  any  of  the  foregoing,  or  other 
House  of  Representatives  official,  entitled  to  send  mail  as 
franked  or  any  employee  or  agent  of  any  and  all  of  the  fore- 
going persons.  [Itemized  list  of  documents  subpoenaed  from 
House  employees,  filed  February  21,  1975,  hereinafter 
"Itemized  List'5]. 

From  David  Ramage  and  Thomas  Lankford,  respectively  the 
Majority  and  Minority  Clerks  of  the  House  of  Representatives: 

*  *  *  all  documents,  correspondence,  memoranda,  work- 
sheets and  other  writings,  or  copies  thereof,  which  reflect 
or  relate  to  the  printing  or  preparation  of  Congressional 
newsletters  or  news  releases  by  the  House  Majority  Room 
from  December  31,  1973  through  the  date  of  this  sub- 
poena [ ;  and] 

*  *  *  all  documents,  correspondence,  memoranda,  and 
other  writings,  or  copies  thereof,  including  but  not  limited 
to  books,  records  or  receipts,  which  relate  to  or  reflect  a  bill 
or  payment  for  services  provided  by  the  House  Majority 
Room  in  printing  or  preparing  Congressional  newsletters  or 
news  releases  provided  between  December  3, 1973  and  the  date 
of  this  subpoena.  [Itemized  List] 

From  Eli  S.  Bjellos,  Chief  of  the  House  Publications  Distribution 
Service : 

*  *  *  all  documents,  correspondence,  memoranda,  work- 
sheets and  other  writings,  or  copies  thereof,  which  reflect  or 
relate  to  the  monthly  work  units  of  the  Publications  Distribu- 
tion Service  from  January  1,  1967  through  the  date  of  this 
subpoena  [ :] 

*  *  *  all  documents,  correspondence,  memoranda,  and 
other  writings,  or  copies  thereof,  including  but  not  limited 
to  books,  records  or  receipts,  which  relate  to  or  reflect  a  bill 
or  payment  for  services  provided  by  the  Publications  Dis- 
tribution Service  for  the  period  from  December  1,  1973  to 
the  date  of  this  subpoena  [  ;  and] 

*  *  *  all  documents,  correspondence,  memoranda,  and 
other  writings  or  copies  thereof,  which  relate  to  or  reflect  the 
manner  of.  or  handling  of  mass  mailed  matter,  including, 
but  not  limited  to  instructions  on  the  handling  of  Con.qres- 
sional  newsletters  for  the  period  from  December  1,  1973  to 
the  date  of  this  subpoena.  [Itemized  List] 

Plaintiffs  had  also  sought  documents  from  certain  Senate  employees 
and  when  the  employees,  pursuant  to  the  instructions  of  the  Senate, 
Failed  to  produce  them,  plaintiffs  filed  a  motion  to  compel  the  produc- 
tion of  the  documents.  On  May  21,  1975,  Senate  employees  Fern, 
Needhatii,  and  Estep  filed  memoranda  in  opposition  to  plaintiffs 
motion  to  compel  them  to  produce  documents,  stating  that,  the  records 
sought  were  not  material  to  the  subject  matter  of  the  pending  litiga- 
tion, which  is  that  the  franking  statute  is  unconstitutional  on  its  face, 
and  the  records  sought  involve  use  of  the  frank  in  specific  instances, 
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which  question  is  not  in  issue.  Furthermore,  they  stated  that  the  rec- 
ords are  internal  administrative  records  of  the  Senate  which  are 
privileged ;  that  the  use  of  the  Senate  folding  room  and  computer  are 
part  of  the  pay  and  allowances  of  Members  of  Congress  which  is  a 
policy  question  and  not  a  legal  one ;  and,  in  Mr.  Fern's  case,  that  the 
lawyer-client  privilege  applies.  Later  the  three  Senate  employees  filed 
supplemental  memoranda  invoking  the  decision  of  the  Supreme  Court 
in  Eastland  v.  United  States  Servicemen s  Fund,  421  U.S.  491  (1975), 
as  supporting  their  position  on  legislative  immunity  of  the  records. 

On  June  17,  1975,  House  employees  Bjellos,  S wanner,  Smiroldo> 
Ramage  and  Lankford  filed  their  memorandum  in  opposition  to  plain- 
tiff's motion  to  compel  testimony  and  the  production  of  documents.  It 
claimed  that  plaintiff's  discovery  should  not  be  allowed  since  the  data 
sought  were  irrelevant  to  a  facial  attack  upon  the  constitutionality  of 
the  franking  act,  the  information  is  privileged  against  forced  disclo- 
sure under  the  Speech  or  Debate  Clause  of  the  Constitution,  and  the 
subpoenas  were  needlessly  burdensome. 

The  motion  by  plaintiffs  to  compel  testimony  and  the  production 
of  documents  was  argued  on  July  16, 1975.  On  July  30, 1975,  the  court 
issued  a  memorandum  and  order  which  stated  that : 

Objections  to  this  attempted  discovery  are  phrased  in  terms 
of  (1)  irrelevance  (2)  burdensomeness  and  (3)  constitutional 
immunity  under  Article  1,  Section  6  (The  Speech  and  Debate 
clause)  or  Article  1,  Section  5  (power  of  each  body  of  Con- 
gress to  enact  its  own  rules) . 

The  claim  of  lack  of  relevance  is  predicated  on  the  narrow 
theory  that,  irrespective  of  the  relevance  of  the  requested  ma- 
terials in  other  frames  of  reference,  they  are  simply  irrelevant 
in  a  case  where  the  gravamen  of  the  complaint  is  that  the  stat- 
ute complained  of  is  alleged  to  be  unconstitutional  on  its 
face.  Aside  from  plaintiffs'  continuing  burden  of  maintaining 
standing,  it  is  clear  to  us  that  a  proper  resolution  of  the  issues 
raised  by  the  complaint  calls  for  a  complete  record  consisting 
of  the  type  of  documentary  materials  sought  to  be  discovered. 
For  this  reason,  we  hold  these  materials  to  be  relevant  and 
necessary. 

Likewise,  the  claims  of  constitutional  immunity  are  without 
weight.  The  Brewster  case  and  others  clearly  demonstrate  that 
congressional  immunity  is  limited  to  legislative  activities  and 
the  claimed  use  of  the  franking  privilege  for  political  activi- 
ties is  not  covered  even  by  a  most  expansive  definition  of  the 
Speech  and  Debate  clause.  That  the  use  of  the  franking  privi- 
lege is  not  within  the  language  of  Article  1,  Section  5,  requires 
no  discussion. 

The  claim  of  burdensomeness  is  more  serious.  On  the  one 
hand,  the  materials  requested  are  relevant  to  the  issues  raised 
by  the  complaint  and  plaintiffs  are  entitled  to  a  substantial 
degree  of  discovery.  On  the  other  hand,  there  may  be  prob- 
lems concerning  the  sheer  bulk  of  the  materials  requested, 
about  which  we  are  not  presently  apprised.  In  addition,  con- 
siderations of  fairness  dictate  that  the  names  of  individual 
members  of  Congress  not  be  disclosed,  as  far  as  it  is  possible 
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to  achieve  this  result  without  unduly  hampering  the  full  and 
expeditious  processing  of  this  lawsuit.  Where  possible,  sub- 
mission under  protective  order  may  be  a  reasonable  alterna- 
tive. 

Fortunately,  as  to  the  House  employees,  we  are  not  pres- 
ently faced  with  any  of  these  problems  since  these  employees 
through  counsel  have  offered  to  submit  voluntarily  informa- 
tion respecting  the  use  of  franked  mail  broken  down  as  to 
(1)  categories  of  congressional  membership  to  compare  fre- 
quency and  volume  of  franked  mail  as  it  varies  between  mem- 
bers depending  on  estimated  difficulties  to  be  faced  at  primary 
or  at  election,  (2)  sources  of  payment  for  materials  mailed, 
and  (3)  certain  non-public  interpretive  materials,  including 
but  not  limited  to  advisory  opinions  and  more  informal  ad- 
vice. We  commend  this  effort  of  House  defendants'  counsel 
and  urge  counsel  for  plaintiffs  to  consider  and  determine  the 
adequacy  of  such  proposal  and,  if  unable  to  agree  with  House 
employees'  counsel,  to  be  prepared  to  demonstrate  the  need 
of  further  materials. 

Unlike  the  House  employees,  the  Senate  employees  have 
made  no  move  to  supply  any  of  the  requested  materials.  Being 
satisfied  as  to  plaintiffs'  entitlement  to  substantial  discovery, 
we  herein  require  that  counsel  for  Senate  employees  confer 
with  plaintiffs'  counsel  in  an  effort  to  work  out  an  accommo- 
dation along  the  general  lines  of  the  proposal  made  on  behalf 
of  the  House  employees.  [Memorandum  and  Order,  Common 
Cause  v.  Bailar,  Civil  Action  No.  1877-73  (D.D.C.  1975); 
Slip  Opinion  at  3-4 ;  this  report  at  205-207.] 

The  court  granted  plaintiff's  motion  to  compel  discovery  from  the 
Senate  and  House  employees,  "it  being  understood  that  the  exact 
nature  and  bulk  of  the  materials  to  be  produced  are  left  to  further 
negotiation  between  counsel  for  the  respective  parties." 

On  March  1,  1976,  the  court  issued  an  order  approving  a  stipula- 
tion between  plaintiff  and  Senate  employees  Estep  and  Needham,  and 
a  stipulation  between  House  employees  Ramage,  Lankford,  Bjellos 
and  Smiroldo. 

The  stipulation  regarding  Estep,  Manager  of  the  Senate  Computer 
Center,  and  Needham,  Superintendent  of  the  Senate  Services  Depart- 
ment stated  that  plaintiffs  were  to  receive  a  User's  Guide  for  the  Senate 
Computer  Center  and  a  description  of  the  computer  programs  used ; 
a  compilation  of  the  work  orders  from  Senators  designating  the  cate- 
gories of  individuals  who  are  to  receive  franked  mail,  the  work-order 
number  and  week  thereof:  a  compilation  detailing  the  categories  of 
names  maintained  by  the  Senate  Computer  Center  for  each  Senator, 
the  number  of  names  in  each  category,  and  the  code  designation  of 
each  category;  the  number  of  address  labels  affixed  to  franked  mail 
for  each  Senator  for  each  day  or  week;  and  the  right  to  inspect  copies 
of  newsletters  in  the  possession  of  the  Senate  Service  Department. 
The  stipulation  further  provided  that  Estep  and  Needham  would 
not  be  further  deposed. 

Additionally,  a  protective  order  was  issued  defining:  (1)  the  in- 
formation on  the  volume  of  mail  for  each  Senator  that  may  be  pub- 
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lically  filed;  and  (2)  the  information  that  is  to  be  available  to  plain- 
tiffs counsel  under  which  seal  may  be  publicly  filed  in  this  action.  The 
Senate  employees  will  be  given  a  list  of  all  Senators  with  certain  char- 
acteristics of  the  State  each  represents,  voting  percentages  in  elections 
since  1966,  information  on  reelection,  section  of  the  country,  and  other 
general  information.  The  Senate  employees  will  then  substitute  a  code 
for  the  name  of  each  Senator,  the  key  to  which  will  be  kept  in  camera 
and  not  made  available  to  plaintiffs  or  defendants  or  their  counsel 
or  anyone  else.  If  a  party  needs  the  information  he  must  first  serve 
notice  on  the  Senate  employees'  counsel.  Finally,  all  documents  sought 
by  plaintiff  from  others  will  first  be  submitted  to  the  court  and  the 
code  will  be  substituted  for  the  Senator's  name,  deponents  and  wit- 
nesses will  use  only  the  code,  and  plaintiff  will  refer  to  individual 
Senators  only  by  their  code. 

As  for  Senate  employee  Fern,  Chief  Counsel  of  the  Senate  Select 
Committee  on  Standards  and  Conduct,  the  court  stated : 

Plaintiffs  seek  production  of  the  following  internal  doc- 
uments of  the  Senate  Select  Committee  on  Standards  and 
Conduct : 

(A)  The  actual  text  of  (a)  all  complaints  to  the 
Select  Committee  concerning  the  use  of  the  frank  by 
Members  of  the  Senate  and  the  disposition  thereof, 
(b)  all  written  requests  from  Members  of  the  Senate 
to  the  Select  Committee  for  advice  concerning  the 
use  of  the  frank  and  the  written  responses  thereto 
and  (c)  deponent  Fern's  notes  or  other  memoranda 
concerning  oral  requests  for  advice  and  oral  re- 
sponses, or,  in  lieu  of  the  actual  text  of  the  docu- 
ments, a  summary  of  each  document  with  the  full 
document  made  available  to  plaintiffs'  counsel  to 
verify  the  accuracy  of  the  summaries :  and 

(B)  All  internal  memoranda  of  the  Committee 
concerning  the  use  of  the  frank  which  have  been 
approved  by  the  Select  Committee  or  used  as  the 
basis  for  rendering  advice  to  Members  of  the  Senate. 

Actual  text  was  defined  by  plaintiffs'  counsel  as  a  copy  of 
the  full  text  of  the  document  or  the  original  document  itself, 
with  only  the  identification  of  the  Senator  deleted.  [Order, 
Common  Cause  v.  Baila?\  Civil  Action  No.  1887-73  (D.D.C. 
March  1,  1976)  [hereinafter  "Order"]:  Slip  Opinion  at  3; 
this  report  at  208-209.] 

The  court  noted  that  after  the  Select  Committee  had  decided  not 
to  allow  Mr.  Fern  to  produce  the  documents,  the  Senate  on  December 
17,  1975,  had  adopted  a  resolution  reaffirming  a  previous  Senate  res- 
olution prohibiting  the  disclosure  of  the  internal  records  of  the  Select 
Committee.  On  January  27,  1976,  the  Select  Committee  had  again 
considered  the  matter  and  determined  that  under  order  of  the  Senate 
it  could  make  no  change  in  its  position.  Fern  had  offered  to  supply 
summaries  of  doucments  in  list  (A)  above,  but  plaintiff  had  insisted 
upon  inspection  of  the  actual  records  to  insure  the  accuracy  of  the 
summaries,  and  the  Select  Committee  had  rejected  this  proposal.  The 
court  went  on : 
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We  have  given  careful  thought  to  the  contentions  of  the 
parties.  It  is  conceded  that  the  documents  themselves  are  rele- 
vant to  the  issues  in  this  case.  Whether  the  documents  are 
privileged  may  be  determined  by  whether  they  relate  to  the 
business  of  Senators  or  the  business  of  candidates  for  the 
Senate.  This  approaches  a  capsule  description  of  the  ulti- 
mate issue  in  this  case.  We  can  agree  that  a  privilege  for 
Senatorial  documents  exists,  without  deciding  that  these 
documents  are  Senatorial  and  therefore  privileged. 

At  this  stage  in  the  lawsuit  we  think  it  better  to  act  as  if 
the  documents  were  Senatorial  and  privileged,  with  the 
ultimate  decision  reserved.  Inspection  by  plaintiffs'  counsel, 
even  with  all  safeguards,  would  in  some  sense  defeat  the 
privilege,  if  in  ultimate  analysis  these  documents  were  found 
to  be  properly  entitled  to  protection.  However,  there  is  no 
doubt  that  the  privilege  claimed,  if  it  exists,  is  not  absolute 
but  is  defeasible  upon  a  showing  of  proper  need.  As  the  re- 
cent Watergate  experience  has  taught  us,  a  President's  claim 
of  absolute  privilege  on  the  grounds  of  confidentiality  must 
yield  when  a  proper  showing  is  made  that  the  overriding 
considerations  of  the  public  interest  require  disclosure.  The 
body  to  make  such  a  determination  is  the  judiciary  after  an 
in  camera  inspection  of  the  material.  United  States  v. 
Xixon  —  U.S.  —  (1974). 

It  is  our  judgment  that  plaintiffs  have  up  to  this  point 
failed  to  demonstrate  the  showing  of  particular  need  to  over- 
come the  Select  Committee's  claim  of  privilege.  It  may  well 
be  that  the  summaries  themselves  plus  additional  discovery 
in  other  areas  will  satisfy  the  plaintiffs'  evidentiary  problems 
and  will  make  it  unnecessary  for  us  to  order  at  this  time  the 
production  of  the  documents  themselves.  On  the  other  hand, 
Ave  see  no  reason  why  Mr.  Fern  should  not  be  required  also  to 
supply  summaries  of  "all  internal  memoranda"  described  in 
subparagraph  (B)  above.  It  is  understood  that  the  entire  file 
of  original  documents  is  quite  limited  in  size.  Accordingly,  it 
is  by  the  Court, 

Ordered,  that  plaintiffs'  motion  to  compel  production  of 
original  documents  by  the  witness  Fern  be  and  is  hereby  de- 
nied without  prejudice-,  and  it  is 

Further  ordered,  that  the  witness  Fern  be  and  is  hereby 
ordered  to  produce  summaries  of  all  documents  covered  in 
subparagraphs  (A)  and  (B)  above.  [Order  at  4-5:  this  re- 
port at  209-^10.] 

The  stipulation  with  the  House  employees  states  that  plaintiffs  will 
receive:  (1)  the  sources  of  funds  used* to  defray  printing  costs  for 
mass-mailed  franked  materials  on  a  per  seat  breakdown,  and  the 
banks  and  account  numbers  where  the  proceeds  of  the  printing  opera- 
tions are  kept;  and  (2)  access  to  the  files  of  the  House  Publications 
Distribution  Service  (PDS)  for  the  purpose  of  preparing  compila- 
tions of  the  per  seat  volume  and  timing  of  franked  mail,  with  the 
research  and  results  to  he  done  either  bv  PDS  at  plaintiffs'  expense  or 
by  plaintiffs,  with  PDS  then  compiling  the  information  and  using  a 
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code  for  a  Member's  name.  The  information  will  then  be  compiled  and 
coordinated  with  coded  numbers  and  a  coded  list  of  the  attributes  of 
the  Member  similar  to  those  of  the  Senate,  with  similar  access  and 
protections.  Plaintiff  will  also  receive  from  Mr.  Smiroldo  of  the  House 
Commission  on  Congressional  Mailing  Standards,  at  plaintiffs'  expense 

copies  of  all  documents  and  other  writings  pertaining  to 
all  formal  complaint  proceedings,  pending  or  completed.  In 
addition.  Plaintiffs  will  receive  copies  of  all  documents  in  the 
files  of  the  Commission  that  embody  (a)  formal  or  informal 
advice  rendered  by  the  Commission  and/or  its  staff  to  Mem- 
bers of  Congress  regarding  their  use  of  the  franking  privi- 
lege; or  (b)  policy  statements  or  regulations  of  general  ap- 
plicability adopted  by  the  Commission  regarding  permissible 
uses  of  the  franking  privilege  by  Members  of  Congress;  or 
(c)  communications  of  the  Commission  or  its  staff  with  third 
parties  outside  the  House  of  Representatives  that  relate  to 
the  franking  privilege.  The  only  omissions  from  these  ma- 
terials will  be  such  details  as  identify  a  particular 
Congressman. 

This  voluntarily  offered  material  includes : 

a.  Correspondence  and  other  communications  from  the  Com- 
mission to  Members  of  Congress  or  their  staffs,  advising  a 
Member  with  respect  to  the  frankability  of  a  proposed 
mailing. 

b.  Correspondence  and  other  communications  from  Mem- 
bers of  the  House  Commission  staff  to  Members  of  Congress 
or  their  staffs  that  provide  such  advice. 

c.  Correspondence  and  other  communications  relating  to  the 
franking  privilege,  between,  on  the  one  hand,  the  House  Com- 
mission or  its  staff  and,  on  the  other  hand,  individuals  other 
than  Members  of  Congress  or  their  staff. 

d.  Internal  staff  memoranda  addressed  to  the  Commission 
in  cases  where  staff  memoranda  have  been  adopted  by  the 
Commission  as  the  basis  for  its  final  action  in  (i)  rendering 
advice  on  the  frankability  of  a  proposed  mailing,  or  (ii) 
adopting  policies  or  regulations  of  general  application  with 
respect  to  permissible  uses  of  the  franking  privilege  by  Mem- 
bers of  Congress.  [Stipulation  and  Protective  Order  Regard- 
ing Production  of  Information  and  Documents  By  Certain 
Employees  of  the  House  of  Representatives,  Common  Cause 
v.  Bailor,  Civil  Action  No.  1887-73  (D.D.C.  March  1,  1976) 
(hereinafter  "Stipulation");  Slip  Opinion  at  5-6;  this  re- 
port at  216-217.] 

Furthermore,  still  a  different  code  will  be  used  in  place  of  Members' 
names  in  this  compilation  than  in  the  previous  one,  and  it  was : 

specifically  understood  and  agreed  that  Mr.  Smiroldo  will  not 
provide  Plaintiffs  with  information  or  access  to  other  mate- 
rials consisting  of  (a)  internal  memoranda  that  were  not 
adopted  by  the  Commission  as  the  basis  for  advice  or  policy 
decisions  by  the  Staff  or  the  Commission,  (b)  requests  for 
advice  by  members,  except  as  otherwise  provided  for  above, 
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and  (c)  either  the  identity  or  the  code  number  for  the  mem- 
bers involved.  [Stipulation;  Slip  Opinion  at  6;  this  report 
at  215.] 

Finally,  the  court's  order  stated  that  with  respect  to  subpoenas 
issued  by  plaintiff  on  February  15,  1976,  to  the  administrative  assist- 
ants or  aides  of  all  100  U.S.  Senators,  which  commanded  each  one  to 
bring  with  him  "all  documents,  correspondence,  memoranda,  and  other 
writings  or  copies  thereof,  which  relate  to  or  reveal  the  types  of  lists, 
'codes,'  or  groupings  of  names  maintained  for  mailing  purposes  in 
the  Senate  computer  since  December  18,  1973,"  in  conjunction  with 
each  one  being  deposed  at  15  minute  intervals  from  February  18  to 
23, 1976,  it  was  understood  that  counsel  were  trying  to  work  out  a  solu- 
tion including  the  directing  of  one  subpoena  to  a  single  staff  member 
who  would  represent  all  100  Senators  in  the  furnishing  of  documents 
anonymously,  and  it  ordered  the  proposed  procedure  as  approved  with 
the  court  to  be  advised  of  the  precise  procedure  agreed  upon. 

On  March  9,  1976,  the  House  passed  H.  Res.  1082  giving  its  consent 
to  the  House  employees  to  furnish  the  documents  requested  in  the 
stipulation. 

The  Senate  passed  S.  Res.  411  on  March  26,  1976,  which  authorized 
the  preparation  of  a  list  showing  the  codes  used  by  each  Senator  on 
work  orders  for  mailings  sent  under  the  frank,  and  authorizing  em- 
ployees to  furnish  the  mailing  of  such  codes. 

On  April  7,  1976,  the  100  administrative  assistants  moved  for  a 
protective  order  from  the  court  limiting  the  scope  of  discovery  to  the 
terms  of  S.  Res.  411. 

Status. — The  case  is  pending  before  the  three-judge  court  in  the 
U.S.  District  Court  for  the  District  of  Columbia. 

The  full  text  of  the  courts  "Memorandum  and  Order"  of  July  30, 
1976,  the  "Stipulation  and  Protective  Order  Regarding  Production 
of  Information  and  Documents  By  Certain  Employees  of  the  House 
of  Representatives,"  filed  on  March  1,  1976,  and  the  "Order"  of  the 
court  filed  on  March  1,  1976,  are  printed  in  the  "Decisions"  section  of 
this  report  beginning  at  205,  infra. 

The  full  text  of  the  memorandum  and  order  of  February  10,  1975, 
was  printed  in  the  "Decisions"  section  of  the  report  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  April  15,  1975. 

Abourezk  v.  Federal  Energy  Administration 

Civil  Action  Xo.  74-1624  (D.D.C.) 

Brief. — Senator  James  Abourezk  filed  this  action  in  the  U.S.  Dis- 
trict Court  for  the  District  of  Columbia  on  November  7, 1974,  seeking 
compliance  by  defendants  with  provisions  of  the  Emergency  Petro- 
leum Allocation  Act  of  1973  [Pub.  L.  Xo.  93-159,  87  Stat.  627]  and 
the  Energy  Supply  and  Environmental  Coordination  Act  of  1974 
[Pub.  L.  Xo.  93-319,SS  Stat.  246],  requiring  the  compilation  and  pub- 
lication of  certain  information  regarding  energy. 

Named  as  defendants  were  the  Federal  Energy  Administration 
(FEA)  and  FEA  Administrator  John  Sawhill. 

In  his  complaint,  Senator  Abourezk  contended  that  the  failure  of 
defendants  to  meet  the  energy  reporting  requirements  of  these  acts 


48 


"has  thwarted  the  vote  of  plaintiff  and  the  mandate  of  Congress''  and 
has  impeded  "plaintiff's  legislative  functions  by  withholding  informa- 
tion of  vital  importance  to  inform  lawmaking  in  this  critical  area  of 
national  concern.'' 

In  a  statement  released  the  day  following  the  filing  of  his  action. 
Senator  Abonrezk  described  the  kinds  of  information  FEA  had  failed 
to  supply  the  Congress  as  including  "reports  and  information  on 
petroleum  market  shares,  domestic  reserves,  production,  imports  and 
inventories  of  crude  oil,  residual  fuel  oil,  refined  petroleum  products, 
natural  gas  and  coal.'' 

S/t/fus. — The  parties  entered  into  a  stipulation  on  March  17.  197G. 
and  the  action  was  dismissed  by  the  court. 

Pursuant  to  the  stipulation,  the  FEA.  while  continuing  to  reject 
Senator  Abourezk's  contention  that  it  had  failed  to  comply  with  the 
pro  visions  of  the  Act,  agreed  that  it  would  "continue  to  submit  to 
Congress"  all  required  reports. 

Calley  v.  Hoffmann  (Formerly  Callaway) 

Civil  Action  Xo.  75-773  (U.S.  Supreme  Court) 

Brief. — This  habeas  corpus  action,  initiated  on  February  11.  1974. 
by  petitioner  William  L.  Calley.  Jr.,  challenged  the  constitutional ity 
of  his  March  21.  1971,  conviction  for  murder  and  asked  that  he  be  dis- 
charged from  custody.  Petitioner,  as  a  result  of  his  participation  in 
military  operations  in  My  Lai.  South  Vietnam,  on  March  15;  1068. 
was  found  guilty  by  an  Army  general  court-martial  of  premeditated 
murder  and  assault  with  intent  to  commit  murder.  On  February  K>. 
1973.  the  Court  of  Military  Review  affirmed  the  conviction.  The  Court 
of  Military  Appeals  granted  a  limited  review  and  on  December  21, 
1973.  affirmed  the  petitioner's  conviction  in  a  split  decision. 

ITavino-  exhausted  his  appeals  provided  in  the  military  judicial  sys- 
tem, petitioner  brought  this  action  alleging  a  number  of  violation-  of 
his  constitutional  rights.  Three  of  his  constitutional  arguments  were- 
considered  by  the  court : 

(1)  Denial  of  a  fair  and  impartial  trial  because  of  massive 
adverse  pre-trial  publicity; 

(2)  Denial  of  the  right  of  confrontation  of  witnesses  and 
denial  of  compulsory  process  for  obtaining  favorable  wit- 
nesses: and 

(3)  Denial  of  due  process  bv  being  convicted  on  charges 
and  specifications  which  were  improperly  drawn  and  illegally 
used  by  the  prosecution. 

Of  these  three  points  considered  by  the  court  the  issue  pertaining 
to  right  of  confrontation  of  witnesses  and  the  right  to  obtain 
favorable  witnesses  is  of  interest  to  the  Congress  in  that  it  involved 
petitioner's  attempt  to  obtain  information  from  the  House  Armed 
Services  Committee  by  a  subpoena  duces  tecum.  The  information 
sought  from  such  a  subpoena  was  testimony  given  in  the  compilation 
of  a  report  on  the  My  Lai  incident  issued  by  the  House  Armed  Services 
Committee  during  the  court-martial  of  the  petitioner. 

As  a  part  of  the  Committee's  investigation  numerous  witnesses  were 
called  who  later  appeared  at  the  court-martial  and  testified  for  the 
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prosecution.  Petitioner,  pursuant  to  the  provisions  of  Title  18  U.S.C. 
3500  (The  Jencks  Act) .  and  the  ruling  of  Brady  v.  Maryland,  373  U.S. 
83  (1963),  filed  a  motion  for  discovery  to  obtain  the  transcript  of 
the  testimony  of  the  witnesses  before  the  Committee  in  July  of  1970. 
The  military  judge  found  that  the  testimony  sought  by  petitioner  was 
relevant  and  important  to  the  case  and  ordered  the  trial  counsel  to 
serve  a  subpoena  duces  tecum  on  Congress  to  obtain  such  information. 
The  subpoena  was  not  acted  on  by  the  Congress  although  the  follow- 
ing letter  was  transmitted  by  Congressman  Hebert  to  trial  counsel : 

Dear  Captaix  Daxiel: 

This  is  in  response  to  your  letter  dated  July  16th  asking  the 
position  of  the  Subcommittee  relative  to  the  defense  request 
for  discovery  of  testimony,  evidence  and  unreleased  hear- 
ing reports  resulting  from  our  investigation  of  the  My  Lai 
incident. 

As  you  know,  the  Constitution  created  the  Congress  as  an 
independent  branch  of  the  government,  separated  from  and 
equal  to  the  executive  and  judicial  branches.  As  a  separate 
branch,  it  is  our  belief  that  only  the  Congress  can  direct 
the  disclosure  of  legislative  records.  Therefore,  it  is  our  po- 
sition that  the  My  Lai  Subcommittee  documents  demanded 
by  the  defense  counsel  are  not  within  the  purview  of  the  hold- 
ing in  Brady  v.  Maryland.  373  U.S.  83  (1963).  For  the  same 
reason  we  believe  that  those  documents  are  not  subject 
to  the  requirements  of  18  U.S.C.  3500.  Accordingly,  the 
documents  demanded  by  defense  counsel  will  not  be  made 
available. 

Sincerely, 

F.  Edward  Hebekt. 
Chairman,  My  Lai  Incident  Subcommittee. 

In  September  1970,  after  receiving  Chairman  Hebert's  correspond- 
ence, petitioner  renewed  his  demand  for  discovery  of  the  testimony 
given  before  the  subcommittee  and  thereafter  served  a  new  subpoena 
on  Congress  in  February  1971,  to  which  the  Congress  again  did  not 
respond. 

The  Court  of  Military  Eeview,  in  reviewing  the  decision  of  the 
trial  judge,  held  that  the  Jencks  Act  was  inapplicable  to  the  testi- 
mony given  before  the  House  Armed  Services  Committee  reasoning 
that  the  words  "United  States''  as  used  in  the  Act  did  not  include  the 
Congress.  The  court  further  held  that  the  doctrine  of  separation  of 
powers  necessarily  dictated  that  the  Jencks  Act  did  not  apply  to  Con- 
gress and  that  even  if  their  reasoning  was  erroneous  there  was  no 
prejudice  as  a  result  of  the  military  judge's  failure  to  strike  the  testi- 
mony of  numerous  prosecution  witnesses  in  spite  of  the  dictates  of 
the  Act.  The  Court  of  Military  Appeals  did  not  consider  the  question. 

Judge  Robert  Elliott,  writing  for  the  district  court,  examined  the 
scope  of  the  application  of  the  Jencks  Act  and  held  the  trial  court 
and  the  Court  of  Military  Review  to  be  in  error  in  not  making  the 
Act  available  to  the  petitioner.  Accordingly,  the  judge  concluded  "the 
refusal  of  the  House  Committee  to  honor  the  court's  subpoena  re- 
sulted in  the  suppression  of  evidence  material  to  Galley's  defense  and 
deprived  him  of  due  process,  making  his  conviction  constitutionally 
invalid.*'  IC  alley  v.  Callaway,  382  F.  Supp.  650,  708,  (1974).] 
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The  Jencks  Act  (18  U.S.C.  3500)  provides  in  part: 

"(b)  After  a  witness  called  by  the  United  States  has  testi- 
fied on  direct  examination,  the  court  shall,  on  motion  of  the 
defendant,  order  the  United  States  to  produce  any  statement 
*  *  *  of  the  witness  in  the  possession  of  the  United  States 
which  relates  to  the  subject  matter  as  to  which  the  witness 
has  testified. 

******* 

"(d)  If  the  United  States  elects  not  to  comply  with  an  order 
of  the  court  under  subsection  (b)  or  (c)  hereof  to  deliver 
to  the  defendant  any  such  statement,  or  such  portion  thereof 
as  the  court  may  direct,  the  court  shall  strike  from  the  rec- 
ord the  testimonyof  the  witness,  and  the  trial  shall  proceed 
unless  the  court  in  its  discretion  shall  determine  that  the 
interests  of  justice  require  that  a  mistrial  be  declared." 

Judge  Elliott  relied  on  the  words  "any  statement"  and  "the  United 
States"  as  a  rationale  for  holding  that  the  Act  does  in  fact  apply  to 
the  Congress.  To  support  this  conclusion  the  judge  stressed  three 
points:  (1)  There  is  no  separation  of  powers  problem  involved  in 
applying  the  Jencks  Act  to  Congress  "[sjince  the  military  justice  sys- 
tem derives  its  power  from  Congress  it  is  hard  for  the  Court  to  under- 
stand how  there  may  be  conflict  in  the  'separation  of  powers'  context, 
since  there  is  only  one  power  involved"  [Galley  v.  Callaway,  supra,  at 
701.]  ;  (2)  petitioner's  Sixth  Amendment  right  to  confront  witnesses 
who  testify  against  him  must  be  balanced  against  the  privilege  of  the 
Congress  to  protect  its  legislative  process  with  petitioner's  right  pre- 
vailing; and  (3)  the  Supreme  Court's  holding  of  July  24, 1974,  in  the 
case  of  United  States  v.  Nixon  [417,  U.S.  683  (1974)  ]  that  the  abso- 
lute protection  of  "executive  privilege"  cannot  prevail  over  the  need 
for  evidence  in  a  criminal  trial  should  also  be  applicable  to  the  asser- 
tion of  "legislative  privilege"  by  the  Congress,  and,  thus,  permit  peti- 
tioner access  to  the  information  he  sought  by  subpoena  from  the  leg- 
islative branch. 

On  September  25,  1974,  Judge  Elliott  entered  a  judgment  finding 
that  Calley  had  not  been  accorded  due  process  of  law  in  his  trial  by 
court-martial,  that  his  conviction  was,  therefore,  unconstitutional  and 
that  he  was  entitled  to  the  relief  he  had  sought  in  his  habeas  corpus 
petition. 

The  court  of  appeals  in  its  decision  of  September  10,  1975,  reversed 
the  district  court. 

The  appeals  court  held  that  the  failure  of  Congress  to  turn  over  to 
the  defense  documents  from  the  subcommittee  files,  where  there  was  no 
showing  that  any  other  material  helpful  to  the  defense  was  produced 
before  the  subcommittee,  where  the  testimony  before  the  subcommittee 
was  equally  unavailable  to  the  prosecution,  and  where  the  defendant 
was  afforded  extensive  discovery,  did  not  constitute  a  denial  of  due 
process.  In  a  footnote  the  court  added : 

We  do  not  consider  whether  the  Hebert  Subcommittee 
could  properly  invoke  its  congressional  privilege  and  cor- 
rectly refuse  to  furnish  the  requested  testimony.  The  issue 
before  us  is  not  the  legality  of  this  action,  but  rather  the 
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effect  of  denying  the  testimony  to  the  defense.  Even  if  the 
privilege  were  properly  invoked  and  the  testimony  validly 
withheld,  the  withholding  of  the  material  might  require  the 
Government  to  let  the  petitioner  go  free  if  he  was  denied  evi- 
dence essential  to  his  defense.  Cf.  United  States  v.  Reynolds, 
345  U.S.  — . 

As  to  the  defense  contention  that  the  failure  of  Congress  to  furnish 
material  to  the  defense  was  a  violation  of  the  Jencks  Act,  the  court  of 
appeals  determined  that  it  did  not  need  to  reach  that  question : 

We  need  not  decide,  however,  whether  Congress  intended 
by  enacting  the  Jencks  Act  to  subject  its  own  files  and  records 
to  the  Act's  disclosure  requirements.  The  narrower  issue  is 
whether  the  failure  to  furnish  the  testimony  created  a  defect 
of  constitutional  magnitude  in  the  court-martial  proceeding. 

Status. — A  petition  for  writ  of  certiorari  with  the  United  States 
Supreme  Court  was  denied  on  April  5, 1976. 

The  text  of  that  portion  of  the  court  of  appeals  opinion  discussing 
the  issues  of  interest  to  the  Congress  was  excerpted  and  printed  in  the 
"Decisions"  section  of  Court  Proceedings  and  Actions  of  Vital  In- 
terest to  the  Congress,  December  31,  1975,  at  page  263. 

Harrington  v.  Colby 

Civil  Action  No.  75-1862  (D.C.  Cir.) 

Brief. — This  action,  filed  December  27,  1974,  in  the  U.S.  District 
Court  for  the  District  of  Columbia,  concerns  certain  allegedly  illegal 
activities  of  the  Central  Intelligence  Agency  including  the  procedures 
by  which  these  and  other  activities  of  the  Agency  are  reviewed  and 
funded  by  the  Congress. 

The  purpose  of  the  suit,  according  to  the  plaintiff,  Representative 
Michael  Harrington,  is  to  require  the  Agency  to : 

*  *  *  operate  within  the  limits  imposed  by  law  prohibiting 
foreign  covert  political  operations  and  domestic  intelligence 
activities.  *  *  *  The  oversight  committees  of  Congress  have 
repeatedly  failed  to  exercise  any  real  control  over  CIA  opera- 
tions, rendering  legal  limitations  meaningless  in  practice.  A 
long  history  of  CIA  covert  operations  abroad,  including  the 
Bay  of  Pigs  invasion  and  the  secret  war  in  Laos,  attests  to 
the  complete  abdication  of  Congressional  responsibility  by 
those  on  the  oversight  committees.  Evidence  of  domestic  sur- 
veillance adds  to  the  pressing  need  for  a  reassertion  of  appli- 
cable legal  limitations  on  CIA  operations.  [Press  Release  of 
Congressman  Harrington,  December  27, 1974.] 

Named  as  defendants  in  the  suit,  in  addition  to  William  E.  Colby, 
Director  of  the  Central  Intelligence  Agency,  were  Henry  Kissinger, 
in  his  capacity  as  Security  Advisor  to  the  President,  Chairman  of 
the  Intelligence  Committee  of  the  National  Security  Council  and 
Chairman  of  the  40  Committee,  and  William  E.  Simon,  in  his  capacity 
as  Secretary  of  the  Treasury. 

Mr.  Harrington  brings  this  action  in  his  capacity  as  a  taxpayer 
and  as  a  Member  of  Congress.  He  contends  that  as  a  Congressman 
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his  rights  have  been  curtailed  and  his  authority  impaired  in  the  fol- 
lowing respects : 

(a)  Under  Article  I,  Section  2,  clause  5  and  Article  2,  Sec- 
tion 4  of  the  Constitution  to  consider,  initiate,  support  or  vote 
for  the  impeachment  of  the  defendants  Colby,  Kissinger  and 
other  civil  officers  of  the  United  States ; 

(b)  Under  Article  I,  Sections  1  and  8  of  the  Constitution 
to  consider,  initiate,  support  or  vote  for  legislation,  civil  or 
criminal,  prescribing  the  Agency's  activities  and  ensuring 
that  such  prescriptions  are  obeyed ; 

(c)  Under  Article  I,  Sections  1  and  8  and  Article  I,  Section 
9,  clause  7  of  the  Constitution,  to  consider,  initiate,  support 
or  vote  for  legislation  prescribing  or  limiting  the  use  by  the 
Agency  of  any  public  funds:  and 

(d)  To  take  other  legislative  actions  relative  to  the  activi- 
ties of  the  Agency. 

Plaintiff's  complaint  alleges  that  the  Agency  has  violated  its  statu- 
tory authority  under  50  U.S.C.,  403,  ct  seq..  in  that  it  has  partici- 
pated in  "activities  designed  and  calculated  to  affect  or  manipulate 
political,  military,  economic  or  social  developments  in  foreign  coun- 
tries and  in  foreign  affairs  as  distinguished  from  the  activities  of 
collecting,  analyzing,  integrating,  interpreting  and  disseminating  in- 
formation." The  complaint  outlines  specific  instances  of  these  alleged 
illegal  activities;  e.g.*  financial  support  to  Chilean  trade  organizations 
opposed  to  the  election  of  Salvador  Allende  as  President  of  Chile. 
Plaintiff  asserts,  as  well,  that  in  light  of  recent  statements  made  by 
President  Ford  and  Director  Colby  such  activities  can  be  expected 
to  continue. 

As  a  second  cause  of  action,  plaintiff  alleges  that  the  expenditure 
of  public  funds  drawn  from  the  Treasury  for  Agency  nonintelligence 
related  activities  violates  Article  I.  Section  0.  clause  7  of  the  Con- 
stitution, which  states  that  "[n]o  Money  shall  be  drawn  from  the 
Treasury  but  in  Consequence  of  Appropriations  made  by  Law;  and 
a  regular  Statement  and  Account  of  the  Receipts  and  Expenditures 
of  all  public  Money  shall  be  published  from  time  to  time/'  Mr. 
Harrington  contends  that  such  activities  of  the  Agency  violate  50 
U.S.C.,  §  403f(a)  (receipt  of  funds  from  other  Government  agencies) 
and  31  U.S.C.,  §§  11,  628,  G96  (transmittal  of  the  Budget  to  Congress, 
application  of  moneys  appropriated,  and  limitation  on  use  of  appro- 
priations by  agencies). 

The  final  cause  of  nction  in  Mr.  Harrington's  complaint  alleges 
that  the  Central  Intelligence  Agency  violated  its  statutory  authority 
by  engaging  in  illegal  domestic  spying  and  surveillance,  including 
collecting  information  and  maintaining  files  on  at  least  10,000  Amer- 
ican citizens.  Tt  is  claimed  that  such  files  contain  information  regard- 
ing the  political  beliefs,  activities  and  associations  of  American  citizens 
and  were  obtained  by  the  Agency  through  break-ins,  burglaries,  wire- 
taps and  snrreptitions  inspection  of  mail.  Representative  Harrington 
states  that  such  activities  are  not  within  the  authority  of  the  Agency 
under  50  U.S.C.,  §  403(d)  (3)  which  states  that  "the  Agency  shall 
Have  no  police,  subpoena,  law  enforcement  powers,  or  internal  security 
functions.*  *  *v 
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Plaintiff  requests  the  court  to  declare  the  following  activities  of 
the  CIA  illegal :  Foreign  nonintelligence  related  activities ;  domestic 
surveillance  and  information  gathering  operations  of  the  Agency 
directed  at  U.S.  citizens;  current  appropriation  and  funding  pro- 
cedures: failure  to  publish  in  the  Federal  Register  nonintelligence 
related  aspects  and  domestic  police-internal  security  operations;  and 
failure  of  the  Agency  and  Department  of  Treasury  to  identify  spe- 
cifically the  receipt  and  expenditure  of  funds  for  nonintelligence  and 
police-internal  security  functions.  Harrington  asks  that  defendants, 
and  their  successors  in  office,  be  permanently  enjoined  from  engaging 
in  such  illegal  activities.  Plaintiff  also  requests  that  defendants,  and 
their  successors  in  office,  be  required  to  report  Agency  nonintelligence 
and  police-internal  security  activities  in  compliance  with  5  U.S.C., 
§  552  (Publication  of  information  for  the  public  record)  and  identify 
specifically  the  funding  for  such  activities  pursuant  to  Article  I,  Sec- 
tion 9,  clause  7  of  the  Constitution  and  31  U.S.C.,  §  1029  (receipt  and 
expenditure  of  public  money). 

Plaintiff  finally  requests  that  the  court  preliminarily  enjoin  the 
defendants  from  engaging  in  all  alleged  illegal  activities  pending  final 
determination  of  this  action. 

Status. — Defendants'  motion  to  dismiss  was  granted  on  July  3, 1975. 
Plaintiffs  filed  notice  of  appeal  on  July  28.  No  further  action  has  been 
taken. 

United  States  v.  Guvney 

Criminal  Action  Xo.  74-122-CR-J-K  (M.D.  Fla.) 

Brief. — On  July  10,  1974,  former  U.S.  Senator  Edward  J.  Gurney 
of  Florida,  two  members  of  his  staff  and  several  other  individuals  were 
indicted  by  a  Federal  grand  jury  in  Jacksonville.  The  11-count  indict- 
ment, charged  the  Senator  with  bribery,  conflict  of  interest,  conspiracy 
to  defraud  the  United  States,  and  knowingly  making  false  material 
declarations  to  a  grand  jury  [jjg  2,  201,  203,  371  and  1623  of  Title  18, 
U.S.  Code].  The  Senator's  aides  were  also  charged  with  violating 
§§  2,  201.  20S,  and  371  of  Title  18. 

Senator  Gurney  and  his  aides  pled  not  guilty  to  each  count  of  the 
indictment. 

■VV////.9:-On  August  6,  1975,  Senator  Gurney  was  acquitted  of  brib- 
ery, receiving  unlawful  compensation  and  three  counts  of  prejury.  A 
mistrial  was  declared  with  respect  to  the  conspiracy  charge.  A  new 
trial  on  the  conspiracy  charge  is  pending. 

Metcalf  v.  National  Petroleum  Council 

Civil  Action  Xo.  75-0397  (D.D.C.) 

Brief.— Senator  Lee  Metcalf,  on  March  21,  1975,  filed  this  action 
in  the  U.S.  Distrh-t  Court  for  the  District  of  Columbia,  under  the 
Federal  Advisory  Committee  Act  (FACA),  5  U.S.C.  App.  1  (Supp. 
ITT.  1973),  and  the  Federal  Energy  Administration  Act  of  1974 
(FEAA),  15  U.S.C.,  761-786  (Supp.,  1975),  to  enjoin  the  Depart- 
ment of  Interior  and  the  Federal  Energy  Administration  from  obtain- 
ing advice  or  reconiendations  from  the  National  Petroleum  Council 
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Committee  and  the  Federal  Energy  Administration  Act[s]."  In  addi- 
tion, the  suit  requests  that  the  Council  be  enjoined  from  advising  Fed- 
eral agencies  "until  it  is  lawfully  constituted  and  properly  sanctioned 
by  the  Office  of  Management  and  Budget."  Plaintiff  Metcalf  filed 
this  suit  as  a  residential  and  general  consumer  of  petroleum  products, 
and  as  a  Member  of  the  United  States  Senate.  As  a  residential  and 
general  consumer  of  petroleum  products,  Senator  Metcalf  alleged 
that  because  "the  Council  membership  presently  is  not  fairly  balanced 
or  reasonably  representative  in  accordance  with  law,  and  is  inappro- 
priately influenced  by  special  interests,"  the  advice  and  recom- 
mendations which  it  transmits  to  the  executive  agencies  will  not 
adequately  consider  or  prevent  potential  environmental  damage, 
thereby,  directly  affecting  the  health  and  safety  of  his  family. 

As  a  United  States  Senator,  plaintiff  Metcalf  sponsored  and  voted 
for  the  Federal  Advisory  Committee  Act  and  voted  for  the  Fedora  1 
Energy  Administration  Act.  The  complaint  alleged  that  because  of 
defendants'  failure  to  comply  with  requirements  of  current  law  he  has 
had  his  votes  for  and  legislative  efforts  to  insure  compliance  with  them 
effectively  nullified.  Moreover,  the  Senator  alleged  that  in  his  work  as 
a  Member  of  the  Senate  Interior  and  Insular  Affairs  Committee — 
which  committee  has  jurisdiction  over  the  Department  of  Interior's 
activities  concerning  mineral  resources — he  has  been  injured  in  the 
proper  assessment  of  Interior's  requirements  because  of  the  effects 
of  the  allegedly  illegal  advice  provided  Interior  by  the  Council. 

Senator  Metcalf  was  joined  in  his  suit  by  Robert  Clarke  Brown 
who  also  sued  as  a  residential  and  general  consumer  of  petroleum 
products.  The  complaint  alleged  that  as  a  result  of  defendants  unlaw- 
ful activities  Mr.  Brown  has  been  paying  higher  prices  for  petroleum 
products  and  is  further  injured  by  the  environmental  damage  and 
hazards  associated  with  petroleum  products  which  are  threats  to  his 
health  and  safety. 

Defendants  in  this  case  are  the  National  Petroleum  Council  and 
each  of  its  subgroups  which  the  complaint  alleged  are  advisory  com- 
mittees within  the  meaning  of  the  Federal  Advisory  Committee  Act 
and  the  Federal  Energy  Administration  Act  of  1974.  Other  named 
defendants  are  John  E.  Swearingen,  Chairman  of  the  Council  and 
also  Chairman  of  the  Board  of  the  Standard  Oil  Company  of  Indiana  : 
Kenneth  E.  BeLieu,  Executive  Director  of  the  Council;  the  De- 
partment of  the  Interior;  and  its  Secretary,  Rogers  C.  B.  Morton; 
the  Federal  Energy  Administration  and  its  Administrator,  Frank  G. 
Zarb;  the  Office  of  Management  and  Budget,  and  its  Director,  James 
P.  Lynn. 

The  complaint  further  alleged  that  about  140  of  the  approximately 
155  Council  members  appointed  by  the  Secretary  of  the  Interior,  are 
affiliated  with  or  employed  by  the  petroleum  industry,  and  virtually 
all  of  the  additional  members  of  the  council  subgroups  are  either 
emplovees  of,  paid  by,  or  responsible  to  the  petroleum  industry.  The 
complaint  further  stated  that  throughout  the  year  the  Council  and  its 
subgroups  advised,  informed,  and  influenced  Interior,  FEA,  and 
other  Federal  agencies  on  petroleum  and  energy  related  issues,  all  in 
violation  of  Section  5(b)  (2)  and  (b)  (3)  of  FACA  which  states  that 
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the  President  and  agency  heads  shall  require  "the  membership  of  the 
advisory  committee  to  be  fairly  balanced  in  terms  of  points  of  view 
represented  and  the  functions  to  be  performed  by  the  Advisory  Com- 
mittee," and  that  the  President  and  agency  heads  shall  "insure  that 
the  advice  and  recommendation  of  the  Advisory  Committee  will  not 
be  inappropriately  influenced  *  *  *  by  any  special  interest." 

The  case  came  before  Judge  J ohn  H.  Pratt,  United  States  District 
Judge  for  the  District  of  Columbia  on  defendants'  motion  to  dismiss 
or  in  the  alternative  motion  for  summary  judgment. 

The  court  granted  defendants'  motion  to  dismiss  with  prejudice  and 
held  that  the  plaintiffs  lacked  standing  to  maintain  the  action. 

In  its  memorandum  opinion  of  February  9,  1976,  the  court  noted 
that  both  plaintiffs  alleged  three  types  of  injury  to  themselves  as 
•consumers:  (1)  Anticipated  higher  cash  for  petroleum  products;  (2) 
Potential  environmental  damage  and  threats  to  health  and  safety ;  and 
(3)  Anticipated  denial  of  benefits  from  the  development  of  alternative 
sources  of  energy.  The  court  held  that  these  allegations  of  consumer 
injury  fail  to  establish  a  real  and  immediate  injury  or  threat  of  in- 
jury— that  at  best  they  are  speculative  and  represent  grievances  shared 
by  all  or  most  of  the  general  public.  The  court  concluded  that  the 
plaintiffs  failed  to  make  out  a  "case"  or  "controversy"  and  that  "stand- 
ing to  sue  ma}'  not  be  predicated  upon  an  interest  *  *  *  which  is  held  in 
common  by  all  members  of  the  public"  citing  Schlesinger  v.  Reser cists 
to  Stop  the  War,  418  U.S.  208,  220  (1973)  ;  see  also  United  States  v. 
Richardson,  418  U.S.  166  (1973). 

The  court  also  dismissed  Senator  Metcalf's  allegations  that  defend- 
ants' actions  have  affected  the  effectiveness  of  his  votes  for  the  FACA 
and  FEAA  and  have  impaired  him  in  carrying  out  his  legislative 
duties.  The  court  said : 

Plaintiff  Metcalf  in  an  affidavit  supplementing  plaintiffs' 
opposition  to  defendants'  motions  spells  out  the  type  of  injury 
claimed  as  a  United  States  Senator.  They  are  that  (1)  the 
data  and  information  from  Interior  and  FEA,  to  the  extent 
that  such  includes  data  and  advice  from  the  Council,  are 
biased  and  unreliable,  thereby  impairing  his  legislative  work 
because  of  his  need  for  unbiased  data  and  advice,  and  (2)  fur- 
ther legislative  activities  in  the  direction  of  correcting  these 
abuses  will  be  adversely  affected  until  the  legal  issues  raised 
by  the  complaint  are  resolved.  The  very  recital  of  these 
alleged  injuries  indicates  their  lack  of  substance.  Plaintiff 
Metcalf  as  a  legislator  of  sophistication  and  long  experience  is 
not  a  neophyte.  It  is  difficult  to  accept  the  premise  that  he  is 
in  an}-  way  misled  by  the  data  or  information  received  from 
government  agencies  such  as  Interior  or  FEA  or  that  he  is 
unable  to  identify  and  discount  any  bias  arising  from  the 
Council's  input  into  that  process.  As  for  the  necessity  of  a 
judicial  declaration  to  determine  his  future  legislative  course 
of  action,  plaintiff  Metcalf  is  not  without  a  remedy.  He  is  well 
aware  that  each  standing  committee  of  the  Senate  (and  he  is 
a  member  of  such  committee  or  committees)  in  the  exercise 
of  its  legislative  review  function,  is  required  to  "make  a  con- 
tinuing review  of  the  activities  of  each  advisory  committee 
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under  its  jurisdiction/'  (5  U.S.C.  App.  1, 1975  Supp.  §  5(a).) 
In  addition,  it  is  no  secret  to  him  that  both  Interior  and  PEA 
are  completely  dependent  on  Congress  for  appropriations.  In 
short,  this  suit  is  an  effort  to  obtain  an  advisory  opinion  from 
this  Court.  Such  is  forbidden  by  the  "case"  or  "controversy" 
requirements  of  Article  III.  As  was  said  in  a  recent  case, 
"Pleadings  must  be  something  more  than  an  inge- 
nious academic  exercise  in  the  conceivable.  A  plain- 
tiff must  allege  that  he  has  been  or  will  in  fact  be 
perceptedly  harmed  by  the  challenged  agency  action, 
not  that  he  can  imagine  circumstances  in  which  he 
could  be  affected  by  the  agency's  action.  And  it  is 
equally  true  that  the  allegations  must  be  true  and 
capable  of  proof  at  trial.''  United  States  v.  SCRAP, 
412  U.S.  609,  688-89  (1978).  [Metcalf  v.  National 
Petroleum    Council,    Civil    Action    Xo.  75-397 
D.D.C.) ;  Slip  Opinion  at  5-6;  this  report  at  228- 
229,  infra.] 

Finally,  the  court  added  that  there  was  a  further  defect  in  plaintiffs' 
position : 

They  have  failed  to  show  that  their  injuries  came  as  a  result 
of  the  actions  challenged  herein.  *  *  *  In  attempting  to  show 
that  defendants'  actions  have  caused  and  will  cause  their  in- 
juries, plaintiffs  have  assumed,  if  the  Council's  membership 
were  changed,  (1)  that  Council's  advice  would  be  different. 
(2)  that  Interior  or  FEA  would  act  in  a  certain  way  or  not 
act  upon  receipt  of  said  advice,  (3)  that  plaintiffs  would  not 
be  harmed  by  such  action  or  inaction,  (4)  that  with  different 
advice  from  the  Council,  Interior  and  FEA  would  act  in  a 
way  different  from  their  present  actions,  and  (5)  that  assum- 
ing a  different  course  of  conduct  by  the  governmental  agen- 
cies, such  changed  conduct  would  favor  plaintiffs'  interests. 
These  assumptions  in  every  instance  lack  record  support. 
They  do  not  provide  the  factual  foundation  upon  which  one 
could  reasonably  infer  that,  in  the  absence  of  the  defendants 
actions  which  plaintiffs  seek  to  change,  the  injuries  com- 
plained of  would  not  and  will  not  occur,  and  that,  if  the  plain- 
tiffs are  granted  the  relief  they  seek,  that  those  injuries  would 
cease  and  disappear.  [Slip  Opinion  at  6-8;  this  report  at  230- 
231,  infra  ?± 

Status. — An  appeal  by  the  plaintiffs  filed  on  February  23,  1976,  is 
pending  before  the  U.S.  Court  of  Apj)eals  for  the  District  of  Colum- 
bia. The  full  text  of  the  district  court's  memorandum  opinion  is 
printed  in  this  report  beginning  at  page  225. 

Federal  Power  Commission  v.  Moss 

Civil  Action  Xo.  74-883  (U.S.  Supreme  Court)  [see  also  Moss  v. 
Federal  Poire r  Cominixsio)*,  74-1045  (U.S.  Supreme  Court)] 

Brief. — On  September  11,  1972,  a  group  of  l  .S.  Congressmen 
[John'E.  Moss,  John  I).  Dingell.  Ogden  R.  Reid.  Bella  S.  Abzug, 
Herman  Badillo.  Jonathan  B.  Bingham,  Phillip  Burton,  Silvio  O. 
Conte,  Charles  C.  Diggs,  Jr.,  George  F.  Danielson,  Thaddeus  J. 
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Dulski,  William  D.  Ford,  Seymour  Halpern,  Robert  L.  Leggett, 
Bertram  L.  Podell,  Benjamin  S.  Rosenthal,  Robert  O.  Tiernan,  Lionel 
Van  Deerlin,  Charles  A.  Vanik,  Jerome  R.  TTaldie,  and  Sidney  R. 
Yates]  filed  in  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia, 
a  petition  for  review  of  a  Federal  Power  Commission  [FPC]  admin- 
istrative order.  The  Congressmen  filed  the  action  as  Representatives 
and  consumers  who  would  have  to  pay  higher  prices  for  natural  gas 
if  the  order  became  effective. 

The  Congressmen's  petition  alleged  that  the  order  was  improper 
as  violative  of  certain  provisions  of  the  Natural  Gas  Act  as  well  as 
being  an  effort  to  de-regulate  the  price  of  natural  gas  without  legisla- 
tive authorization. 

On  December  7,  1972,  the  cause  of  action  brought  by  the  Congress- 
men was  consolidated  with  two  other  cases  which  also  challenged  the 
validity  of  the  FPC's  proposed  Order  455. 

The  court  of  appeals,  in  its  August  15,  1973  decision,  rejected  each 
of  the  plaintiffs'  contentions  save  one.  It  found  that  provision  (e)  of 
the  new  section  ("Applications  presented  hereunder  will  be  considered 
for  permanent  certification,  either  with  or  without  pregranted  aban- 
donment, notwithstanding  that  the  contract  rate  may  be  in  excess  of 
an  area  ceiling  rate  established  in  a  prior  opinion  or  order  of  this  Com- 
mission.") violated  section  7(b)  of  the  Natural  Gas  Act,  15  U.S.C., 
§  7l7f  (b)  which  provides  no  natural  gas  company  shall  abandon  all 
or  any  portion  of  its  facilities  subject  to  the  jurisdiction  of  the  Com- 
mission, or  any  service  rendered  by  means  of  such  facilities,  with- 
out the  permission  and  approval  of  the  Commission  first  had  and  ob- 
tained after  due  hearing  and  the  finding  by  the  Commission  that  the 
available  supply  of  natural  gas  is  depleted  to  the  extent  that  the 
continuance  of  service  is  unwarranted  or  that  the  present  or  future 
public  convenience  or  necessity  permit  such  abandonment. 

The  court  concluded  that  2.75(e)  of  the  Commission's  rule  would 
have  to  be  set  aside.  In  all  other  respects  it  affirmed  the  Commission's 
order.  FPC's  application  for  a  writ  of  certiorari  with  the  United 
States  Supreme  Court  was  granted  on  June  16, 1975.  The  Court  denied 
congressional  plaintiffs'  application  on  the  same  day.  Oral  argument 
was  heard  on  December  3, 1975. 

Statu*. — In  its  March  3,  1976  decision,  the  Supreme  Court  over- 
turned the  court  of  appeals  decision.  The  Court  found : 

[XJothing  on  the  face  of  §  7 (b)  to  support  the  holding  that 
the  section  "does  not  contemplate  or  authorize  such  proce- 
dure.*' There  is  no  express  provision  prescribing  the  timing  of 
the  finding  of  public  convenience  or  necessity  that  is  prereq- 
uisite to  FPC  authority  to  allow  the  producer  to  abandon  a 
sale.  In  the  absence  of  an  explicit  direction,  the  inference  may 
reasonably  be  made  that  Congress  left  the  timing  of  the  find- 
ing within  the  general  discretionary  power  granted  to  FPC 
"to  regulate  abandonment  of  service,'"  S.  Rep.  Xo.  1162,  75th 
Congress.  1st  Session,  2  ( 1937)  ;  H.R.  Rep.  No.  709.  75th  Con- 
gress, 1st  Session,  2  (1937).  [Slip  Opinion  at  5.  This  report  at 
237.] 

^  The  text  of  the  Supreme  Court's  opinion  is  printed  in  the  "Deci- 
sions" section  of  this  report  beginning  at  233,  infra. 
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Buckley  v.  Valeo 

Civil  Action  No.  75-436  and  75-437  (U.S.  Supreme  Court) 
Brief. — Senator  James  L.  Buckley,  Representative  William  A. 
Steiger,  and  others  [former  Senator  Eugene  McCarthy,  Stewart 
Rawlings  Mott,  Committee  for  a  Constitutional  Presidency,  Conserva- 
tive Party  of  the  State  of  New  York,  Inc.,  American  Conservative 
Union,  and  Human  Events,  Inc.]  filed  this  suit  in  the  U.S.  District 
Court  for  the  District  of  Columbia  on  January  2,  1975.  At  the  same 
time  the  plaintiffs  made  application  for  a  three-judge  court.  On  Jan- 
uary 24  the  district  court  denied  the  application  for  a  three- judge 
court  and  sent  the  entire  file  to  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia.  An  amended  complaint  filed  in  the  U.S.  Court 
of  Appeals  on  February  7. 1075,  three  additional  plaintiffs  were  added. 
[Mississippi  Republican  Party,  Libertarian  Party,  Conservative 
Victory  Fund.] 

The  plaintiffs,  most  of  whom  have  participated  or  intend  to  par- 
ticipate in  one  capacity  or  another  in  the  Federal  political  process, 
sought  declaratory  and  injunctive  relief  against  certain  provisions  of 
the  Federal  Election  Campaign  Act  of  1971  (hereinafter  referred  to 
as  the  FECA),  the  Federal  Election  Campaign  Act  Amendments  of 
1974  (hereinafter  referred  to  as  FECA  Amendments) ,  and  Subtitle  H 
of  the  Internal  Revenue  Code  of  1954,  as  amended,  26  U.S.C.  Sections 
9001  et  seq.  (hereinafter  referred  to  as  Subtitle  H).  Plaintiffs  alleged 
deprivation  of  their  rights  under  the  First,  Fourth,  Fifth,  Sixth,  and 
Ninth  Amendments  to  the  Constitution;  and  in  addition,  charged 
that  the  "mode  of  appointment  and  confirmation  of  members  of  the 
Federal  Election  Commission  and  its  purported  power  to  administer, 
interpret,  make  rules  and  enforce  said  laws  is  in  violation  of  constitu- 
tional separation  of  powers." 

The  defendants  were  Francis  R.  Valeo,  Secretary  of  the  U.S.  Senate : 
TV  Pat  Jennings,  Clerk  of  the  U.S.  House  of  Representatives;  Elmer 
B.  Staats.  Comptroller  General  of  the  U.S.  General  Accounting  Office ; 
Edward  H.  Levi,  Attorney  General  of  the  U.S.  Department  of 
Justice;  and  the  Federal  Election  Commission. 

On  April  14,  the  court  of  appeals  in  a  per  &uriam  order.  Chief 
Judge  David  L.  Bazelon,  dissenting,  remanded  the  case  to  the  district 
court  for  further  action  in  conformity  with  the  special  review  pro- 
cedures set  forth  in  Section  315(a)  of  the  Federal  Election  Campaign 
Act,  as  amended  (2  U.S.C,  §  437h).  In  its  order  filed  on  May  14,  the 
district  court  complied  with  the  court  of  appeals  mandate  directing 
it  to: 

1.  Identify  constitutional  issues  in  the  complaint. 

2.  Take  whatever  may  be  necessary  in  the  form  of  evi- 
dence— over  and  above  submissions  that  may  suitably  be  han- 
dled through  judicial  notice,  as  of  legislative  facts,  supported 
by  legislative  history  or  works  reasonably  available,  to  the 
extent  not  controverted  in  material  and  substantial  degree. 

3.  Make  findings  of  fact  with  reference  to  those  issues. 

4.  Certify  to  the  Appeals  Court  constitutional  questions 
arising  from  steps  1,  2.  and  3. 
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The  district  court,  acting  pursuant  to  a  suggestion  made  by  the  court 
of  appeals  constituted  itself  as  a  three- judge  district  court  to  hear 
and  determine  concurrently  with  the  court  of  appeals  certain  of  the 
constitutional  questions.  This  was  done  because  there  was  some  doubt 
as  to  the  proper  procedure  to  be  followed  in  the  appellate  process. 

On  August  15,  1975,  the  court  of  appeals  published  its  decision 
finding  that  all  major  provisions  of  the  FECA  and  the  1974  amend- 
ments were  constitutional.  The  court  however,  did  hold  unconstitu- 
tional the  provision  of  the  Act  which  requires  disclosure  of  contribu- 
tions and  expenditures  by  any  group  that  has  a  "purpose"  or  "design 
to  influence/-  the  outcome  of  a  Federal  election  [§  308  of  the  Act, 
2  U.S.C.,  §  437(a)],  deciding  that  this  provision  was  violative  of  the 
First  Amendment  in  that  it  would  require  reports  by  groups  whose 
only  connection  with  the  electoral  process  "arises  from  completely 
nonpartisan  public  discussion  of  issues  of  public  importance/7 

This  portion  of  the  court  of  appeals  decision  was  not  appealed. 

The  district  court,  following  the  rationale  of  the  court  of  appeals, 
also  filed  its  opinion  on  August  15. 

On  September  19,  appeal  from  both  the  district  court  and  the  court 
of  appeals  was  made  by  the  plaintiffs  to  the  Supreme  Court.  Prob- 
able jurisdiction  was  noted  by  the  Couit  on  October  6,  and  the  case 
was  argued  on  November  10. 

On  December  17,  the  plaintiffs  filed  an  application  to  enjoin  the 
Federal  Election  Commission  from  making  payments,  pursuant  to 
the  FECA,  to  those  candidates  who  had  qualified  for  matching  funds. 

On  December  22,  the  Court  announced  that,  the  vote  being  four  in 
favor  of  granting  the  injunction  and  four  opposed,  the  application 
was  denied. 

On  January  30,  1976,  the  Supreme  Court  issued  its  decision  in  the 
case.  Five  Members  of  the  Court  [Burger,  C.J.,  Blaekmun,  White, 
Marshall,  and  Rehnquist,  J.J.]  filed  separate  opinions  concurring  and 
dissenting  in  various  parts  of  the  Majority  per  curiam  decision. 

Nine  constitutional  questions  had  been  certified  to  the  Supreme 
Court  for  its  determination. 

Certified  Questions  Answered  by  the  Supreme  Court 

1.  Does  the  first  sentence  of  §  315(a)  of  the  Federal  Elec- 
tion Campaign  Act,  as  amended,  2  U.S.C.  §  437h(a),  in  the 
context  of  this  action,  require  courts  of  the  United  States  to 
render  advisory  opinions  in  violation  of  the  "case  or  contro- 
versy" requirement  of  Article  III,  Section  2,  of  the  Consti- 
tution of  the  United  States  ? 

Answer.  No. 

2.  Has  each  of  the  plaintiffs. alleged  sufficient  injury  to  his 
constitutional  rights  enumerated  in  the  following  questions 
to  create  a  constitutional  "case  or  controversy"  within  the 
judicial  power  under  Article  III? 

.-•  Answer.  Yes.  .    ..     \i)  . 

h  Does  anv  statutory  limitati-on.  or.do  the- particular  limi- 
tations in  the  challenged  -statutes,. on  the,  amounts  that  indi- 
viduals or  organizations  may  contribute  or  expend  in  connec- 

69-706 — 76  5 
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tion  with  elections  for  federal  office  violate  the  rights  of  one 
or  more  of  the  plaintiffs  under  the  First,  Fifth,  or  Ninth 
Amendment  or  the  Due  Process  Clause  of  the  Fifth  Amend- 
ment of  the  Constitution  of  the  United  States  ? 

(a)  Does  18  U.S.C.  §  608(b)  violate  such  rights,  in  that  it 
forbids  a  candidate  or  the  members  of  his  immediate  family 
from  expending  personal  funds  in  excess  of  the  amounts 
specified  in  18  U.S.C.  §  608(a)  (1)  ? 

Answer.  Yes. 

(b)  Does  18  U.S.C.  §  608(b)  violate  such  rights,  in  that  it 
forbids  the  solicitation,  receipt  or  making  of  contributions  on 
behalf  of  political  candidates  in  excess  of  the  amounts  speci- 
fied in  18  U.S.C.  §  608(b)  ? 

Answer.  No. 

(c)  Do  18  U.S.C.  §§  591(e)  and  608(b)  violate  such  rights, 
in  that  they  limit  the  incidental  expenses  which  volunteers 
working  on  behalf  of  political  candidates  may  incur  to  the 
amounts  specified  in  18  U.S.C.  §§  591(e)  and  608(b)  ? 

Answer.  No. 

m  (d)  Does  18  U.S.C.  §  608(e)  violate  such  rights,  in  that  it 
limits  to  $1,000  the  independent  (not  on  behalf  of  a  candi- 
date) expenditures  of  any  person  relative  to  an  identified 
candidate  ? 
Answer.  Yes. 

>  (e)  Does  18  U.S.C.  §  608(f)  violate  such  rights,  in  that  it 
limits  the  expenditures  of  national  or  state  committees  of 
political  parties  in  connection  with  general  election  cam- 
paigns for  federal  office? 

Answer.  No,  as  to  the  Fifth  Amendment  challenge  ad- 
vanced by  appellants. 

(f)  Does  §  9008  of  the  Internal  Eevenue  Code  of  1954  vio- 
late such  rights,  in  that  it  limits  the  expenditures  of  the 
national  committee  of  a  party  with  respect  to  presidential 
nominating  conventions  ? 

Answer.  No.  as  to  the  Fifth  Amendment  challenge  ad- 
vanced bv  appellants. 

(g)  Do  2  U.S.C.  §  431  (e)  and  (f )  and  18  U.S.C.  §  591  (e) 
and  (f )  violate  such  rights,  in  that  they  exempt  news  stories, 
commentaries,  and  editorials  from  the  statutory  definitions 
of  "expenditure"  but  not  from  the  statutory  definitions  of 
"contribution"  ? 

Answer.  The  Court  stated  that  it  need  not  respond  to  this 
question  to  resolve  the  issues  presented. 

(h)  Does  18  U.S.C.  §  608(b)  (2)  violate  such  rights,  in  that 
it  excludes  from  the  definition  of  "political  committee"  com- 
mittees registered  for  less  than  the  period  of  time  prescribed 
in  the  statute  ? 

Answer.  No. 

(i)  Do  18  U.S.C.  §  608  and  §  9012  of  the  Internal  Revenue 
Code  of  1954  violate  such  rights,  in  that  they  provide  that 
the  government  may  bring  criminal  prosecutions  against  any- 
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one  who  violates  or  is  about  to  violate  the  provisions  recited 
m  those  sections  ? 

Answer.  The  Court  stated  that  it  need  not  respond  to  this 
question  to  resolve  the  issues  presented. 

(4)  Does  any  statutory  limitation,  or  do  the  particular  limi- 
tations m  the  challenged  statutes,  on  the  amounts  that  candi- 
dates for  elected  federal  office  may  expend  in  their  campaigns 
violate  the  rights  of  one  or  more  of  the  plaintiffs  under  the 
First  or  Ninth  Amendment  or  the  Due  Process  Clause  of  the 
I  if  th  Amendment  ? 

(a)  Does  18  U.S.C.  §  608(c)  violate  such  rights,  in  that  it 
forbids  expenditures  by  candidates  for  federal  office  in  excess 
of  the  amounts  specified  in  18  U.S.C.  §  608(c)  ? 

Answer.  Yes. 

(b)  Do  18  U.S.C.  §  608  and  §  9012  of  the  Internal  Revenue 
Code  of  1954  violate  such  rights,  in  that  they  provide  that 
the  government  may  bring  criminal  prosecutions  against 
anyone  who  violates  or  is  about  to  violate  the  provisions 
recited  in  those  sections  ? 

Answer.  The  Court  stated  that  it  need  not  respond  to  this 
question  to  resolve  the  issues  presented. 

5.  Does  any  statutory  provision  for  the  public  financing  of 
political  conventions  or  campaigns  for  nomination  or  elec- 
tion to  the  Presidency  or  Vice  Presidency  violate  the  rights 
of  one  or  more  of  the  plaintiffs  under  the  First  or  Ninth 
Amendment,  the  Due  Process  Clause  of  the  Fifth  Amend- 
ment, or  Article  I,  Section  8,  Clause  1,  of  the  Constitution  of 
the  United  States? 

Answer.  No. 

6.  Do  the  particular  provisions  of  Subtitle  H  and  §  6096  of 
the  Internal  Revenue  Code  of  1954  deprive  one  or  more  of 
the  plaintiffs  of  such  rights  under  the  First  or  Ninth  Amend- 
ment or  Article  I,  Section  8,  Clause  1,  in  that  they  provide 
federal  tax  money  to  support  certain  political  candidates, 
parties,  movements,  and  organizations  or  in  the  manner  that 
they  so  provide  such  federal  tax  money  ? 

Answer.  No. 

7.  Do  the  particular  requirements  in  the  challenged  statutes 
that  persons  disclose  the  amounts  that  they  contribute  or 
expend  in  connection  with  elections  for  federal  office  or  that 
candidates  for  such  office  disclose  the  amounts  that  they  ex- 
pend in  their  campaigns  violate  the  rights  of  one  or  more  of 
the  plaintiffs  under  the  First,  Fourth,  or  Ninth  Amendment 
or  the  Due  Process  Clause  of  the  Fifth  Amendment  ? 

(a)  Do  2  U.S.C.  §§  432(b),  (c)  and  (d)  and  438(a)(8) 
violate  such  rights,  in  that  they  provide,  through  auditing 
procedures,  for  the  Federal  Election  Commission  to  inspect 
lists  and  records  required  to  be  kept  by  political  committees 
of  individuals  who  contribute  more  than  $10  ? 

Answer.  No. 

(b)  Does  2  U.S.C.  §  434(b)  (l)-(8)  violate  such  rights,  in 
that  it  requires  political  committees  to  register  and  disclose 
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the  names,  occupations,  and  principal  places  of  business  (if 
any)  of  those  of  their  contributors  who  contribute  in  excess 
of  $100? 
Answer.  No. 

(c)  Does  2  U.S.C.  §  434(d)  violate  such  rights,  in  that  it 
neither  requires  disclosure  of  nor  treats  as  contribution  to  or 
expenditure  by  incumbent  officeholders  the  resources  enumer- 
ated in  2  U.S.C.  §  434(d)  ? 

Answer.  No. 

(d)  Does  2  U.S.C.  §  434(e)  violate  such  rights,  in  that  it 
provides  that  every  person  contributing  or  expending  more 
than  $100  other  than  by  contribution  to  a  political  commit- 
tee or  candidate  (including  volunteers  with  incidental  ex- 
penses in  excess  of  $600)  must  make  disclosure  to  the  Federal 
Election  Commission? 

Answer.  No. 

[(e)  Does  2  U.S.C.  §  437a  violate  such  rights,  in  that  it 
requires  any  person  who  expends  funds  or  commits  any  act 
for  the  purpose  of  influencing  the  outcome  of  an  election  or 
who  publishes  or  broadcasts  to  the  public  any  material  ad- 
vocating the  election  or  defeat  of  a  candidate,  setting  forth 
a  candidate's  position  on  any  public  issue,  his  voting  record, 
or  any  official  acts  to  file  reports  with  the  Commission  as  if 
such  person  were  a  political  committee  ? 

Answer.  The  court  of  appeals  said  YES.  This  portion  of 
their  opinion  was  not  appealed.] 

(f)  Does  2  U.S.C.  §  441  violate  such  rights,  in  that  it  pro- 
vides criminal  penalties  for  violations  of  Chapter  14  of  Title 
2  U.S.C? 

Answer.  The  Court  stated  that  it  need  not  respond  to  this 
question  to  resolve  the  issues  presented. 

8.  (a)  Does  2  U.S.C.  §  437c(a)  violate  [the  rights  of  one  or 
more  of  the  plaintiffs  under  the  constitutional  separation  of 
powers,  the  First,  Fourth,  Fifth,  Sixth,  or  Ninth  Amend- 
ment, Art.  I,  §  2,  cl.  6,  Art.  I,  §  5,  cl.  1,  or  Art.  Ill]  by  the 
method  of  appointment  of  the  Federal  Election  Commission  ? 

Answer.  With  respect  to  the  powers  referred  to  in  Ques- 
tions 8(b)-8(f),  the  method  of  appointment  violates  Art.  II, 
§  2,  cl.  2,  of  the  Constitution. 

(b)  Do  2  U.S.C.  §§  437d  and  437g  violate  such  rights,  in 
that  they  entrust  administration  and  enforcement  of  the 
FECA  to  the  Federal  Election  Commission  ? 

Answer.  The  Federal  Election  Commission  as  presently 
constituted  may  not  under  Art.  II,  ?  2.  cl.  2,  of  the  Constitu- 
tion exercise  the  powers  referred  to  in  Question  8(b) . 

(c)  Does  2  U.S.C.  §  437g(a)  violate  such  rights,  in  that 
it  empowers  the  Federal  Election  Commission  and  the  At- 
torney General  to  bring  civil  action  (including  proceedings 
for  injunctions)  against  any  person  who  has  engaged  or  who 
may  engage  in  acts  or  practices  which  violate  the  Federal 
Election  Campaign  Act,  as  amended,  or  §§  608,  610,  611,  613, 
614, 615, 616,  or  617  of  Title  18  ? 

■  •  *       m  mmmo  Unnioq  tnhrpn  Ji  mk 


63 


Answer.  The  Federal  Election  Commission  as  presently 
constituted  may  not  under  Art.  II,  §  2,  cl.  2,  of  the  Con- 
stitution exercise  the  powers  referred  to  in  Question  8(c). 

(d)  Does  2  U.S.C.  §  438(c)  violate  such  rights  in  that  it 
empowers  the  Federal  Election  Commission  to  make  rules 
under  the  FECA  in  the  manner  specified  therein  ? 

Answer.  The  Federal  Election  Commission  as  presently 
constituted  may  not  under  Art.  II,  §  2,  cl.  2,  of  the  Constitu- 
tion exercise  the  powers  referred  to  in  Question  8(d). 

(e)  Does  2  U.S.C.  §  456  violate  such  rights,  in  that  it  im- 
poses a  temporary  disqualification  on  any  candidate  for  elec- 
tion to  federal  office  who  is  found  by  the  Federal  Election 
Commission  who  has  failed  to  file  a  report  required  by  Title 
III  of  the  Federal  Election  Campaign  Act,  as  amended? 

Answer.  The  Federal  Election  Commission  as  presently 
constituted  may  not  under  Art.  II,  §  2,  cl.  2,  of  the  Constitu- 
tion exercise  the  powers  referred  to  in  Question  8(e). 

(f)  Does  §  9008  of  the  Internal  Revenue  Code  of  1954 
violate  such  rights,  in  that  it  empowers  the  Federal  Election 
Commission  to  authorize  expenditures  of  the  national  com- 
mittee of  a  party  with  respect  to  Presidential  nominating 
conventions  in  excess  of  the  limits  enumerated  therein? 

Answer.  The  Federal  Election  Commission  as  presently 
constituted  may  not  under  Art.  II,  §  2,  cl.  2,  of  the  Consti- 
tution exercise  the  powers  referred  to  in  Question  8(f). 

9.  Do  2  U.S.C.  §§  431(b),  (d),  (e),  and  (f) ;  434(e); 
437(a),  437d,  437g(5)-(7),  and  456;  18  U.S.C.  §§  591(b), 
(d),  (e),  and  (f) ;  608(b)(6),  (c)(4),  (e)  ;  Internal  Reve- 
nue Code  of  1954  §§  9002(2),  (9);  9006(d);  9008(d)(3); 
9032(2),  (4),  (8),  and  (9),  and  9037  violate  the  constitu- 
tional rights  of  one  or  more  of  the  plaintiffs  in  that  they  are 
excessively  vague  ? 

Answer :  As  to  Question  9,  the  Court  stated :  Question  9, 
dealing  with  alleged  vagueness  in  several  provisions,  519 
F.2d,  at  901,  is  resolved  in  the  opinion  to  the  extent  urged  by 
the  parties. 

#  The  full  text  of  the  Supreme  Court's  opinion  was  printed  in  a  spe- 
cial report  of  the  Joint  Committee  on  Congressional  Operations  on 
January  30, 1976. 

National  Tribal  Chairmen's  Association  v.  Abourezk 

Civil  Action  No.  75-0803  (D.D.C.) 

Brief.— On  May  20,  1975,  the  National  Tribal  Chairman's  Associa- 
tion (hereinafter  referred  to  as  NTCA)  filed  suit  against  the  American 
Indian  Policy  Review  Commission  and  its  Commissioners,  who  in- 
clude six  Senators  and  Congressmen  appointed  to  the  Commission  by 
the  President  Pro  Tern  of  the  Senate  and  Speaker  of  the  House. 

Ine  Commission  was  created  by  a  joint  resolution  of  Congress  with 
the  approval  of  the  President.  Its  five  Indian  representatives  were 
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appointed  by  the  six  congressional  Members  and  selected  from  the 
Indian  community  as  follows; 

(1)  three  members  shall  be  selected  from  Indian  tribes 
that  are  recognized  by  the  Federal  Government; 

(2)  one  member  shall  be  selected  to  represent  urban 
Indians;  and 

(3)  one  member  shall  be  selected  who  is  a  member  of  an 
Indian  group  not  recognized  bv  the  Federal  Government. 
P.L.  93-580 ;  §  1  (c) ;  88  Stat.  1911. 

The  Commission  is  to  conduct  a  comprehensive  review  of  the  his- 
torical and  legal  developments  underlying  the  Indian's  unique  rela- 
tionship with  the  Federal  Government  in  order  to  determine  the 
nature  and  scope  of  the  necessary  revisions  in  the  formulation  of 
policies  and  programs  for  the  benefit  of  Indians. 

The  XTCA  describes  itself  as  a  voluntary  nonprofit  organization 
composed  of  those  Chairmen.  Presidents,  Governors,  or  Chiefs  of 
reservation  Indians  or  of  federally  recognized  tribes  with  Federal 
trust  land  who  have  been  selected  according  to  their  tribal  constitu- 
tion as  heads  of  their  respective  tribes.  The  XTCA  includes  the  elected 
leaders  of  approximately  190  federally  recognized  tribes. 

XTCA  complains  that  the  five  Indian  members  of  the  Commission 
are  ''inferior  officers"  within  the  meaning  of  Article  II,  Section  2, 
clause  2  of  the  Constitution  and  that  their  appointment  by  six  mem- 
bers of  a  Commission  created  by,  but  wholly  distinct  from.  Congress 
to  execute  Public  Law  93-580  is  repugnant  to  the  aforesaid  provision 
of  the  Constitution  because  such  body  is  not  lawfully  vested  with  the 
power  of  appointment.  It  also  alleges  that  Public  Law  93-580  is  un- 
constitutional because  it  unlawfully  vests  the  power  of  appointment  of 
inferior  officers  in  a  body  other  than  the  President,  the  Courts  of  Law. 
or  the  Head  of  a  Department. 

The  selection  of  the  Director  and  General  Counsel  of  the  Commis- 
sion is  also  attacked  because  they  were  named  prior  to  the  appoint- 
ment of  the  five  Indian  Commissioners.  The  Association  further 
complains  that  they  were  neither  appropriately  selected  under  the  for- 
mula prescribed  by  the  joint  resolution,  nor  reflective  of  the  diverse 
character  of  the  Indian  community. 

The  composition  of  the  Commission  is  so  unrepresentative,  XTCA 
alleges,  that  it  constitutes  a  breach  of  the  trust  relationship  between 
the  Federal  Government  and  the  federally  recognized  land  based 
Indian  tribe. 

The  Association  asks  that  the  Commission  and  its  enabling  statute 
be  declared  unconstitutional,  that  the  appointment  of  the  five  Indian 
members  of  the  Commission  be  declared  unconstitutional,  and  that  the 
members  of  the  Commission  be  enjoined  from  carrying  out  their 
responsibilities  or  expending  authorized  funds. 

The  case  came  before  a  three-judge  panel  of  the  United  States  Dis- 
trict Court  for  the  District  of  Columbia  on  cross-motions  for  summary 
judgment. 

On  February  19,  1976,  the  panel  granted  defendants'  motion  for 
summary  judgment  and  denied  same  to  plaintiffs.  In  its  order  of  the 
19th  the  court  found  that : 
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(1)  the  powers  and  responsibilities  vested  in  the  American 
Indian  Policy  Review  Commission  ("Commission")  are  ex- 
clusively legislative  in  nature,  see  McGrain  v.  Dauglierty,  273 
U.S.  135  (1927),  Watkins  v.  United  States,  354  U.S.  178 
(1957),  Barenblatt  v.  United  States,  360  U.S.  109  (1959), 
Eastland  v.  United  States  Servicemen's  Fund,  421  U.S.  491 
(1975),  and,  consequently,  neither  the  creation  of  the  Com- 
mission nor  the  appointment  of  its  membership  by  Congress, 
or  designated  subgroups  thereof,  is  violative  of  the  doctrine 
of  separation  of  powers  or  the  Appointments  Clause  of  the 
Constitution,  art.  II,  §  2,  cl.  2,  Buckley  v.  Valeo,  —  U.S.  — , 
44  U.S.L.W.  4127  4162-70  (U.S.  January  30,  1976),  cf.  In 
re  Hennen,  13  Pet.  (38  U.S.)  230, 258  (1839) ,  Collins  v.  United 
States,  14  Ct.  Cl.  568  (1878),  Springer  v.  Philippine  Islands, 
277  U.S.  189  (1928) ;  (2)  the  Indian  members  of  the  Com- 
mission are  not  "inferior  officers"  of  the  United  States  within 
the  meaning  of  the  Appointments  Clause,  Buckley  v.  Valeo, 
supra,  44  U^S.L.Vf.  at  4164-70:  (3)  the  present  Indian  mem- 
bership of  the  Commission  reflects  the  criteria  for  selection 
detailed  in  Section  1  (c)  of  the  American  Indian  Policy  Re- 
view Commission  Act  ("Act"),  25  U.S.C.  §  174  (1975)";  and 
(4)  the  Director  and  General  Counsel  of  the  Commission 
were  appointed  "by  record  vote  of  a  majority  of  the  Com- 
mission members,"  as  required  by  Section  6(a)  of  the  Act. 
[National  Tribal  Chairmen's  Association  v.  Abourezk*  Civil 
Action  No.  75-803  (D.D.C.),  Order  at  1-2;  footnotes 
omitted ;  this  report  at  245,  infra.] 

Status. — A  notice  of  appeal  by  the  plaintiffs  was  filed  on  March  19, 
1976,  before  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia. 
No  further  action  has  been  taken. 

The  full  text  of  the  district  court's  order  is  printed  in  the  report 
beginning  on  page  245. 

Sportservice  Corporation  v.  Steiger 

Civil  Action  No.  C286651  (Supreme  Court,  State  of  Arizona) 

Brief. — Early  in  1974  Sportservice  Corporation  and  its  subsidiaries, 
which  are  engaged  in  various  businesses  including  horse  racing,  dog 
racing,  and  businesses  identified  with  those  activities,  as  well  as  the 
operation  of  food  and  beverage  concessions,  filed  suit  against  Repre- 
sentative Sam  Steiger,  one  of  his  former  aides,  and  others  alleging  a 
conspiracy  to  damage  plaintiff's  business  activities  for  defendant's 
personal  benefit.  The  complaint  asks  $1,000,000  in  damages. 

Among  other  charges,  Sportservice  alleged  that  statements  made 
by  Representative  Steiger  and  dissemination  by  him  of  material  to 
certain  publications  were  part  of  the  conspiracy. 

Representative  Steiger  in  his  answer  denied  any  conspiracy,  re- 
sponded that  all  the  statements  he  had  made  and  the  material  he  had 
furnished  were  true,  and  claimed  that  ail  acts  done  or  performed  were 
in  his  capacity  as  a  Member  of  Congress  in  furtherance  of  his  official 
duties.  As  such,  Representative  Steiger  claimed  that  they  were  pro- 
tected by  the  "doctrines  of  legislative  privilege  and  legislative  iinmu- 
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nity.'3  As  for  the  statemonts  made  by  him  and  alleged  by  Sportserviee 
to  be  defamatory.  Representative  Steiger  asserted  that  his  statements 
were  true,  made  in  good  faith  in  the  belief  that  they  were  true,  and 
in  any  event,  privileged  as  statements  made  in  the  public  interest  in- 
volving matters  of  public  concern. 

Representative  Steigers  answer  to  SportserviceV  complaint  con- 
tained a  counterclaim  alleging  that  Sportserviee  was  engaging  in  an 
effort  to  defame  him  and  to  damage  his  reputation  individually  and 
as  a  Member  of  Congress.  Representative  Steiger's  counterclaim  seeks 
$2,000,000  in  damages. 

During  the  course  of  the  proceedings,  the  trial  court  ordered  Repre- 
sentative Steigers  former  aide  to  answer  questions  put  to  him  in  a 
discovery  deposition.  Representative  Steiger  asserted  Speech  or  De- 
bate Clause  immunity  to  prevent  the  aide  from  responding.  Sportserv- 
iee than  sought  a  court  order  to  require  the  aide  to  answer.  Such  an 
order  was  issued  by  the  trial  court,  but  Representative  Steiger  ap- 
pealed. The  matter  came  before  the  Arizona  Supreme  Court  [Steiger 
v.  The  Superior  Court  of  the  State  of  Arizona  for  Maricopa  County , 
Number  11752  (1975).]  and  was  decided  on  June  4, 1975. 

Before  the  State  Supreme  Court,  Representative  Steiger  again  as- 
serted that  the  actions  complained  of  by  Sportserviee  were  carried 
out  in  his  official  capacity  and  that  Speech  or  Debate  Clause  immunity 
was  a  bar  to  inquiry  into  his  legislative  activities. 

The  court  held  that  while  activities  that  are  clearly  related  to  the 
legislative  process  are  immune  from  inquiry,  even  when  general  crim- 
inal statutes  might  otherwise  apply,  Speech  or  Debate  Clause  im- 
munity does  not  shield  everything  related  to  a  congressman's  office. 
Only  acts  done  in  the  process  of  enacting  legislation  are  protected. 
While  Representative  Steiger  had  asserted  that  the  acts  which  were 
to  have  been  the  subject  matter  of  the  deposition  were  part  of  an 
investigation  he  was  conducting,  the  court  noted  that  there  was  no 
showing  that  the  investigation  was  related  to  any  pending  congres- 
sional inquiry  or  legislation.  The  court  also  noted  that  more  than  one 
year  after  the  acts  occurred.  Representative  Steiger  introduced  a  bill 
to  provide  criminal  penalties  for  fixing  certain  horse  or  dog  races. 
While  the  court  said  it  was  arguable  that  the  impetus  for  the  legisla- 
tive proposal  may  have  resulted  from  the  investigation  and  as  such 
was  related  to  the  legislative  process,  it  refused  to  accept  that  such  a 
connection  was  sufficient  to  bring  the  acts  within  the  protection  of  the 
Speech  or  Debate  Clause  immunity. 

Status. — A  trial  on  the  merits  is  pending  in  the  Arizona  State  court 
system.  The  decision  of  the  Arizona  Supreme  Court  in  Steigerv*  The 
Superior  Court  of  the  State  of  Arizona  for  Maricopa  t  fovmty  is  printed 
in  the  "Decisions"  section  of  the  report  of  Court  Proceedings  and 
Actions  of  Vital  Interest  to  the  Congress,  August  15, 1975. 

Drinan  v.  Morton 

Civil  Action  Xo.  75-1910  (D.D.C.) 

Brief. — On  November  11, 1975,  Representative  Drinan  and  24  other 
Members  of  the  EJouse  bf  Representatives  tiled  suit,  as  Members  of 
Congress,  against  Rogers  C.  B.  Morton  as  Secretary  of  Commerce  and 
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Thomas  Kleppe  as  Secretary  of  the  Interior,  alleging  that  certain 
actions  and  inactions  of  the  defendants  had  violated  Section  3(5)  of 
the  Export  Administration  Act  (hereafter  referred  to  as  "Act"). 
Section  3(5)  of  the  Act  provides  as  follows : 

It  is  the  policy  of  the  United  States  (A)  to  oppose  restric- 
tive trade  practices  fostered  or  imposed  by  foreign  countries 
against  other  countries  friendly  to  the  United  States,  and 
(B)  to  encourage  and  request  domestic  concerns  engaged  in 
the  export  of  articles,  materials,  supplies,  or  information,  to 
refuse  to  take  any  action,  including  the  furnishing  of  infor- 
mation or  the  signing  of  agreements,  which  has  the  effect  of 
furthering  or  supporting  the  restrictive  trade  practices  or 
boycotts  fostered  or  imposed  by  any  foreign  country  against 
another  country  friendly  to  the  United  States. 

The  plaintiffs  state  that  under  the  Constitution,  it  is  the  duty  of  the 
Congress  to  determine  and  state  national  policy,  and  the  duty  of  the 
executive  department  to  implement  and  effectuate  it  and  to  refrain 
from  actions  that  hinder,  impair  or  frustrate  it ;  that  Israel  is  a  coun- 
try friendly  to  the  United  States;  and  that  a  number  of  countries  in 
the  Near  East  and  North  Africa  now  and  for  many  years  have  en- 
gaged in  a  systematic  and  continuing  boycott  of  Israel  and  of  Ameri- 
can domestic  concerns  engaged  in  trading  or  doing  business  with  or  in 
Israel. 

The  complaint  alleges  that  under  Morton,  the  Commerce  Depart- 
ment acted  to  hinder  the  implementation  of  the  Act's  policy  by  pro- 
moting business  between  the  Near  East  and  North  African  countries 
and  American  concerns  that  comply  with  their  boycott  policies  and 
practices  through  publications  encouraging  businessmen  not  now 
doing  business  with  those  countries  to  begin  doing  so,  and  offering 
the  services  of  the  Department  in  helping  them  start.  It  states  that 
Morton  wrote  an  article  in  a  Department  publication  titled  "Mideast 
Trade  and  the  Boycott",  which  failed  to  mention  Section  3  of  the  Act. 
Further,  the  Department  issued  Export  Regulations  Section  369.1 
which  states  that  it  is  the  policy  of  the  United  States  to  oppose  re- 
strictive boycotts  imposed  by  foreign  countries  against  any  country 
not  included  in  a  certain  group,  and  all  exporters  are  "encouraged  and 
requested  to  refuse  to  take  (but  are  not  legally  prohibited  from  tak- 
ing) any  action"  that  would  further  the  bo3^cotts.  The  complaint  states 
that  there  is  nothing  which  allows  the  executive  branch  of  the  Govern- 
ment to  advise  American  concerns  that  they  can  take  actions  directly 
contrary  to  the  national  polic}^  as  expressed  by  the  Congress,  that  the 
statement  is  an  erroneous  statement  of  law,  and  that  its  only  purpose 
can  be  to  invite  and  encourage  American  concerns  to  violate  the  anti- 
boycott  policy  of  the  United  States.  Finally,  plaintiffs  complain  that 
the  Department  violates  the  policy  (1)  by  circulating  notices  of  trade 
opportunities  or  tenders  from  Near  East  and  North  African  countries 
to  American  concerns  without  informing  them  that  these  countries 
participate  in  boycott  policies  and  practices  against  which  Section  3 
of  the  Act  is  specifically  aimed;  (2)  by  circulating  such  notices  and 
tenders  in  which  the  inviting  country  expressly  exclude  concerns  that 
are  (or  use  materials  manufactured  by  concerns  that  are)  officially 
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boycotted  by  the  inviting  country;  (3)  by  circulating  such  notices  and 
tenders  without  stating  that  compliance  with  the  terms  violates  the 
Act;  and  (4)  by  circulating  such  notices  and  tenders  with  a  statement 
that  compliance  with  the  boycott  provision  is  contrary  to  American 
policy  but  is  not  illegal  or  legally  prohibited. 

The  complaint  alleges  that  under  Kleppe's  direction  or  approval, 
the  Department  of  Interior,  in  purchasing  materials  for  use  by  its 
Geological  Survey  Bureau  in  Near  East  and  North  African  countries 
required  the  American  vendors  to  submit  certification  that  neither 
the  steamship  on  which  the  materials  were  to  be  sent  nor  the  company 
insuring  the  materials  were  on  the  boycott  list  of  the  country  involved. 

Status. — The  suit,  which  asks  for  declaratory  and  injunctive  relief 
to  prevent  defendants  from  encouraging  trade  between  American  con- 
cerns and  the  Near  East  and  North  African  countries,  is  pending  in 
U.S.  District  Court  for  the  District  of  Columbia. 

United  States  v.  Jones 

Criminal  Action  No.  76-37  (D.D.C.) 

Brief. — On  January  29,  1976,  Representative  James  R.  Jones  pled 
guilty  to  a  violation  of  Title  2,  United  States  Code,  Sections  434  and 
441,  failing  to  file,  with  the  Clerk  of  the  House,  a  complete  report  of 
receipts  and  expenditures  received  during  his  1972  congressional 
campaign. 

Status. — On  March  16.  Representative  Jones  was  ordered  to  pay  a 
$200  fine. 

Simon  v.  United  States  Postal  Service 

Civil  Action  No.  76-322  (D.D.C.) 

Brief. — On  February  26, 1976,  U.S.  Representative  Paul  Simon  and 
50  other  Congressmen  and  Senators  filed  suit  against  the  U.S.  Postal 
Service  seeking  injunctive  and  declaratory  relief. 

The  complaint  alleges  that  the  Postal  Service  has  been  putting  into 
effect  a  program  which  will  cause  the  closing  of  small  post  offices 
which  are  operating  at  a  loss.  Such  a  program,  the  Representatives 
argue,  is  a  violation  of  39  U.S.C.,  §  101(b).  Additionally,  the  com- 
plaint alleges  that  the  closings  violate  the  statutory  requirement  that 
a  change  in  the  nature  of  postal  service  requires  an  advisory  opinion 
from  the  Postal  Rate  Commission  prior  to  its  being  put  into  effect. 
(39  U.S.C.,  §  3661)  Furthermore,  the  closings  are  alleged  to  be  in  vio- 
lation of  Postal  Service  regulations  which  require  an  official  recom- 
mendation including  a  description  of  the  proposed  action  and  a  90-day 
waiting  period  between  the  time  an  action  is  proposed  and  its  date  of 
effectiveness. 

The  court  granted  a  Temporary  Restraining  Order  and  on  March 
3d  heard  argument  on  the  Representatives'  request  for  a  preliminary 
injunction. 

On  March  5th  the  court  granted  the  motion  for  a  preliminary  in- 
junction. While  the  court  rejected  the  argument  that  the  Postal  Serv- 
ice program  violated  the  statutory  provisions,  as  alleged,  it  found 
that  the  program  conceived  by  the  Postal  Service  did  violate  its  notice 
and  recommendation  requirements. 


69 


In  its  order  the  court  enjoined  the  Postal  Service  from  closing  or 
consolidating  any  post  office  until  the  regulatory  requirements  are  met. 

Status. — On  March  22  the  case  was  consolidated  with  National  Asso- 
ciation of  Postmasters  of  the  United  States,  et  al.  v.  U.S.  Postal 
Service,  et  aU  Civil  Action  No.  75-1954  (D.D.C.). 

On  April  2,  the  Postal  Service  filed  motion  to  dismiss  or  in  the 
alternatives  for  summary  judgment,  which  is  pending  before  the  U.S. 
District  Court  for  the  District  of  Columbia. 


DECISIONS 


United  States  District  Court  for  the  District  of  Columbia 


Civil  No.  75-1956 
Ashland  Oil,  Inc.,  plaintiff, 

V. 

Federal  Trade  Commission,  Paul  Rand  Dixon,  Acting 
Chairman,  M.  Elizabeth  Hanford,  Commissioner, 
Stephen  A.  Nye,  Commissioner,  and  Charles  A. 
Tobin,  Secretary,  defendants 

and 

John  E.  Moss,  Chairman,  Subcommittee  on  Oversight 
and  Investigations  of  the  Committee  on  Interstate 
and  Foreign  Commerce,  United  States  House  of 
Representatives,  intervenor 

Ray  S.  Bolze  and  Roger  C.  Simmons,  Howrey  &  Simon, 
Washington,  D.C.,  for  plaintiff. 

Jeffrey  Axelrad,  Department  of  Justice,  and  William 
A.  E.  Doying,  Federal  Trade  Commission,  for  defendants 
Federal  Trade  Commission,  et  al. 

Joseph  A.  Calif ano,  Jr.,  Benjamin  W.  Heineman,  Jr. 
and  Richard  M.  Cooper,  Williams,  Connolly  &  Califano, 
Washington,  D.C.,  for  intervenor-defendant,  John  E. 
Moss. 

MEMORANDUM  AND  ORDER 
I.  Background 

A.  THE  ACTION  AND  PARTIES 

This  civil  action  for  declaratory  and  injunctive  relief 
was  commenced  pursuant  to  Chapter  7  of  the  Administra- 
tive Procedure  Act  (5  U.S.C.  §  701  et  seq.)  and  28  U.S.C. 
§§  1331-32,  1337,  1361,  1651,  and  2201-02.  The  amount  in 
controversy,  exclusive  of  interest  and  costs,  is  in  excess  of 
$10,000.  Venue  properly  lies  in  this  district  by  virtue  of 
28  U.S.C.  §  1391(e)(1). 

(73) 
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The  plaintiff,  Ashland  Oil,  Inc.  ("Ashland"),  is  incor- 
porated under  the  laws  of  the  State  of  Kentucky,  with 
principal  offices  in  Ashland,  Kentucky.  Plaintiff's  busi- 
ness encompasses  various  aspects  of  the  petroleum  in- 
dustry, including  the  exploration  and  development  of  oil 
and  gas  properties. 

Defendant  Federal  Trade  Commission  ("FTC")  is  a 
federal  regulatory  agency  established  under,  operating 
pursuant  to,  and  administering  the  Federal  Trade  Com- 
mission Act  ("FTC  Act")  (15  U.S.C.  §  41  et  seq.).  Paul 
Rand  Dixon,  Acting  Chairman  of  the  FTC,1  and  Charles 
A.  Tobin,  Secretary,  as  well  as  FTC  Commissioners  M. 
Elizabeth  Hanf  ord  and  Stephen  A.  Xye,  have  been  named 
as  defendants  in  their  official  capacities. 

John  E.  Moss  is  a  member  of  the  United  States  House 
of  Representatives  and  Chairman  of  the  Subcommittee  on 
Oversight  and  Investigations  of  the  House  Interstate  and 
Foreign  Commerce  Committee  ("Subcommittee").  Con- 
gressman Moss  has  intervened  of  right  in  this  action  as 
party-defendant  by  virtue  of  Fed.  R.  Civ.  P.  24(a)  and 
House  Resolution  899  (94th  Cong.,  1st  Sess.). 

B.  CHROXOLOGICAL  DEVELOPMENT  OF  THE  CASE 

On  or  about  April  15,  1975,  the  FTC  served  upon  the 
plaintiff  a  "Xatural  Gas  Survey  Special  Report"  order 
("Special  Report")  issued  pursuant  to  Section  6(b)  of 
the  FTC  Act  (15  U.S.C.  §  46(b)).  By  this  order,  Ashland 
was  required  to  file  a  "  Special  Report"  and  was  advised 
that  non-compliance  would  result  in  the  imposition  of 
penalties  under  applicable  provisions  of  federal  law.  On 
August  27,  1975,  Ashland  responded  by  filing  with  the 
Commission  a  completed  Special  Report  containing  the 
information  sought  by  the  FTC.  Included  in  the  infor- 
mation submitted  was  highly  sensitive  competitive  data 
detailing  the  company's  reserve  estimates  for  all  of  its 

1  At  the  time  of  commencement  of  this  action,  Louis  A.  Engman  was  Chairman 
of  the  FTC  and  was  named  as  a  party-defendant.  Upon  Mr.  Engman's  subsequent 
resignation,  Paul  Rand  Dixon  became  acting  Chairman  and  has  been  substituted 
as  party-defendant  pursuant  to  Fed.  EL  Civ.  P.  25(d)  (1). 
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natural  gas  leases  and  contracts  nationwide.2  Ashland's 
submission  was  accompanied  by  a  letter  from  J.  Oreig 
Coogan,  Vice  President  of  Ashland  Exploration  Com- 
pany (a  division  of  Ashland  Oil,  Inc.)  stating  that  the 
company's  information  on  gas  reserves  was  confidential 
and  of  a  proprietary  nature,  such  that  disclosure  would 
result  in  competitive  injury  and  that  such  information 
was  submitted  to  the  Commission  with  the  specific  reser- 
vation that  the  plaintiff  could  claim  its  right  to  have  the 
materials  therein  provided,  "accorded  confidential  treat- 
ment and  be  protected  from  disclosure."  (Plaintiff's 
Complaint,  Exhibit  AA). 

On  October  6,  1975,  Congressman  John  E.  Moss,  in  his 
capacity  as  a  member  of  Congress,  requested  the  PTC 
to  make  available  to  him  data  gathered  by  the  Commis- 
sion pertaining  to  lease  extensions  on  federal  lands.  {Id., 
Exhibit  A).  By  letter  dated  October  24,  1975,  Charles  A. 
Tobin  Secretary  of  the  Commission  denied  the  Congress- 
man's request  for  the  reason  that  the  data  sought 
constituted  "trade  secrets  and  commercial  or  financial 
information  and  geological  and  geophysical  information 
and  data,  including  maps  concerning  wells"  which  were 
exempt  from  mandatorv  disclosure  under  the  Freedom 
of  Information  Act  (5  U.S.C.  §-$  552(b)  (4)  and  (b)  (9)). 
Consequently,  Secretary  Tobin  concluded  that  the  Com- 
mission was  without  discretion  to  release  such  exempt 
records.  {Id.,  Exhibit  B.) 

On  October  29,  1975,  Congressman  Moss  sent  a  second 
request  to  the  FTC,  but  this  time  in  his  official  capacity 
as  Chairman  of  the  Subcommittee  on  Oversight  and  In- 
vestigations of  the  House  Committee  on  Interstate  and 
Foreign  Commerce.  {Id.,  Exhibit  C).  Congressman 
Moss's  letter  noted  that  the  Freedom  of  Information  Act 
was  not  authority  to  withhold  information  from  Con- 
gress,3 and  that  this  second  request  was  made  not  in  the 

2  The  information  contained  in  Ashland's  Special  Report  included  the  locations 
and  identities  of  plaintiff's  natural  gas  leases,  together  with  information  reveal- 
ing the  percent  ownership  of  various  individuals  in  such  leases  and  Ashland's 
internal  estimates  as  to  gas  reserves  in  those  leases.  (See  Affidavit  of  George  C. 
Hardin,  Jr.,  Plaintiff's  Memorandum  in  Support  of  Motion  for  Preliminary 
Injunction). 

zCf.  5  U.S.C.  §  552(c). 
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Congressman 's  individual  capacity,  but  "as  Chairman  of 
the  Subcommittee  on  Oversight  and  Investigations"  for 
the  purpose  of  fulfilling  the  Subcommittee's  general  over- 
sight responsibilities. 

The  FTC  treated  Congressman  Moss's  second  letter  as 
a  formal  Congressional  request  and  by  letter  of  Novem- 
ber 18,  1975,  advised  the  Congressman  that  the  natural 
gas  reserve  data  which  he  requested  would  be  furnished 
on  November  28,  1975.  In  this  reply,  Chairman  Engman 
cautioned  that  several  of  the  companies  involved  con- 
sidered the  data  "  competitively  very  sensitive  and  might 
constitute  trade  secrets  which  the  Commission  is  pro- 
hibited from  making  public  under  Section  6(f)  of  the 
Federal  Trade  Commission  Act,"  and  that  the  U.S. 
Geological  Survey  also  was  "of  the  opinion  that  this  is 
confidential,  proprietary  information."  He  went  on  to 
mention  that  the  Commission  continued  to  be  involved  in 
litigation  with  companies  refusing  to  provide  such  data 
under  the  Special  Report  order.  Therefore,  Chairman 
Engman  emphasized  that  : 

As  a  result,  your  Subcommittee  will  receive  data 
only  from  those  companies  which  have  voluntarily 
complied  with  the  Commission's  orders.  This  fact 
is  not  lost  upon  companies  faced  with  information 
requests  from  the  Commission  and  will  do  little  to 
encourage  voluntary  compliance,  especially  if  any 
sensitive  information  is  made  public. 

Therefore,    the    Commission    respectfully  but 
strongly  urges  your  Subcommittee  to  maintain  the 
confidentiality  of  the  information  submitted  in  re- 
sponse to  your  request  and  in  particular,  the  reserve 
estimates  furnished  in  response  to  Question  5  of  the 
Natural  Gas  Energy  Study  Order.  (Id.,  Exhibit  D). 
Ashland  was  advised  of  the  Commission's  decision  on 
November  18,  1975.  On  November  21,  1975,  plaintiff  re- 
ceived written  notice  of  the  Commission's  intention  to 
disclose  its  reserve  data  to  Congressman  Moss's  Sub- 
committee. (Id.,  Exhibit  E).  On  the  same  day,  Ashland 
was  informed  by  telephone  that  the  Commission  intended 
to  turn  over  the  data  to  Congressman  Moss  on  demand 


and  would  not  be  bound  to  the  November  28th  date 
mentioned  in  Chairman  Engman  \s  letter. 

This  action  was  filed  on  November  24,  1975,  and  on 
that  date,  plaintiff  moved  for  and  was  granted  a  tem- 
porary restraining  order  enjoining  the  Federal  Trade 
Commission  from  releasing  the  information  in  issue, 
thereby  preserving  the  status  quo  until  the  Court  con- 
sidered the  merits  of  Ashland's  claims.4 

On  December  2,  1975,  the  Subcommittee  authorized 
and  the  Chairman  of  the  Interstate  and  Foreign  Com- 
merce Committee  signed  a  subpoena  duces  tecum  requir- 
ing FTC  Chairman  Engman  to  appear  before  the 
Subcommittee  on  December  3,  .1975,  and  to  bring  with 
him 

any  and  all  records  within  the  Federal  Trade  Com- 
mission's control  or  custody  or  within  the  Federal 
Trade  Commission's  means  to  produce  appertaining 
to  or  involving  nil  and/or  gas  lease  extensions  on 
Federal  lands,  including  Ashland  Oil,  Inc.  and  in- 
cluding all   correspondence   between   the  Federal 
Trade  Commission  and  Ashland  Oil,  Inc.  relating  in 
any  manner  to  agreements  or  proposed  agreements 
to  hold  such  records  confidential  or  to  give  advance 
notice  of  the  release  thereof.  (See  H.R.  Rep.  No. 
94-756,  94th  Cong.,  1st  Sess.,  at  3-4  (1975)). 
By  letter  of  December  3,  1975,  Chairman  Moss  in- 
formed Mr.  Engman  that  the  Subcommittee  planned  "no 
enforcement  action  of  this  subpoena  until  after  the  Court 
has  considered"  the  questions  arising  in  this  case.  (Id., 
at  5). 

On  December  18,  1975,  the  House  of  Representatives 
assented  to  House  Resolution  No.  899.  (121  Cong.  Rec.  12, 
91&-919  (daily  ed.  December  18,  1975)).  Section  1  of  the 
Resolution  provides : 

Resolved,  That  the  chairman  of  the  Subcommittee  on 
Oversight  and  Investigations  of  the  Committee  on 
Interstate  and  Foreign  Commerce  is  authorized  to 
intervene  and  appear  in  the  pending  action  entitled 


*  By  stipulation  among  the  parties,  the  Temporary  Restraining  Order  remained 
in  effect  until  February  3, 1976. 
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"Ashland  Oil  Incorporated,  plaintiff  against  Federal 
Trade  Commission,  et  al.,  defendant,"  Civil  Action 
7&-1956,  United  States  District  Court  for  the  District 
of  Columbia  on  behalf  of  the  Committee  on  Inter- 
state and  Foreign  Commerce  in  order  to  secure  in- 
formation relating  to  natural  gas  reserve^  now  in  the 
possession  of  the  Federal  Trade  Commission  for  the 
use  of  the  committee  and  the  House.  (Emphasis 
supplied.) 

On  January  16,  1976,  after  a  hearing  held  in  open 
court,  we  granted  Congressman  Moss's  motion  to  inter- 
vene pursuant  to  Fed.  R.  Civ.  P.  24(a). 

Plaintiff  has  moved  for  preliminary  and  permanent 
injunction.  Defendants  Moss  and  FTC  have  filed  motions 
for  summary  judgment  or,  alternatively,  to  dismiss.  The 
Court,  sua  sponte,  advanced  and  consolidated  the  hearing 
on  the  merits  of  Ashland's  complaint  with  that  on  its 
motion  for  preliminary  injunction.  See  Fed.  R.  Civ.  P. 
65(a)(2). 

C.  SECTION  6(F)  OF  THE  FEDERAL  TRADE  COMMISSION  ACT 

The  principal  arguments  on  the  merits  of  this  case 
focus  on  Section  6(f)  of  the  FTC  Act,  15  U.S.C.  §  46(f), 
which  empowers  the  Commission 

To  make  public  from  time  to  time  such  portions  of 
the  information  obtained  by  it  hereunder,  except 
trade  secrets  and  the  names  of  customers,  as  it  shall 
deem  expedient  in  the  public  interest;  and  to  make 
annual  and  special  reports  to  the  Congress  and  to 
submit  therewith  the  recommendation  for  additional 
legislation;  and  to  provide  for  the  publication  of  its 
reports  and  decisions  in  such  form  and  manner  as 
may  be  best  adapted  for  public  information  and  use. 
(Emphasis  supplied.) 
Ashland  maintains  that  the  language  employed  is  un- 
equivocal in  prohibiting  disclosure  of  trade  secrets  by  the 
FTC  to  any  third  party;  including  the  Congress;  that  this 
construction  is  buttressed  by  the  legislative  history  of  the 
Act,  by  the  wording  and  judicial  interpretation  of  similar 
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statutory  provisions,  and  finally  by  the  "historical  posi- 
tion" of  the  Attorney  General's  Office  from  1909  to  the 
present  that  such  language  ordinarily  indicates  an  abso- 
lute prohibition  against  executive  disclosures  of  proprie- 
tary data  to  the  legislative  branch,  absent  adequate 
assurances  that  confidentiality  will  be  maintained. 

In  addition  to  specifically  invoking  confidentiality  pro- 
tection in  submission  of  its  reserve  estimates  to  the  FTC, 
Ashland  states  that  it  relied  upon  the  belief  that  the  Com- 
mission would  abide  by  the  mandate  of  Section  6(f),  as 
well  as  the  FTC's  own  rules,  and  refrain  from  divulging 
the  materials  in  issue  to  Congress.  Even  if  the  FTC's 
disclosure  to  Congress  is  held  pursuant  to  a  lawful  sub- 
poena, plaintiff  believes  that  the  ultimate  result  will  be  a 
serious  infringement  of  its  common  law  and  statutory 
rights,  and  a  violation  of  its  constitutional  guarantees  of 
equal  protection,  due  process  and  freedom  to  petition  the 
government. 

Congressman  Moss  and  the  FTC  respond  that  Section 
6(f)  clearly  does  not  restrict  Congressional  access  to 
trade  secrets  or  other  types  of  information  collected  by 
the  FTC,  since  such  a  limitation  upon  the  inherent  in- 
vestigatory power  of  Congress  may  not  be  imposed  by 
implication.  The  pertinent  language  of  the  Section — "to 
make  public" — does  not  explicitly  refer  to  Congress,  and, 
thus,  according  to  defendants'  argument,  cannot  be  read 
as  an  inhibition  of  Congress'  statutory  right  to  "annual 
and  special  reports"  or  its  Article  I  subpoena  power. 
Also  relying  on  legislative  history,  defendants  Moss  and 
FTC  conclude  that  the  Commission  was  intended  to  be  no 
more  than  an  extension  of  the  Congressional  "visit or ial 
power,"  at  least  in  its  information  gathering  function, 
and,  therefore,  a  convenient  storehouse  of  information 
readily  accessible  to  the  Congress. 

In  addition,  defendants  contend  that  the  Subcommit- 
tee's subpoena  and  the  underlying  investigation  of  the 
natural  gas  industry  are  legitimate  exercises  of  the 
powers  conferred  upon  the  Congress  under  Article  I;  and 
that  once  such  constitutional  powers  have  been  legiti- 
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mately  invoked  by  a  coordinate  branch,  the  courts  arc 
bound  to  accord  great  deference  and  refrain  from  un- 
warranted interferences  with  on-going  Congressional  in- 
vestigations. Defendants  attempt  to  dispose  of  Ashland's 
remaining  arguments  in  short  order,  contending  that  once 
a  legitimate  legislative  purpose  has  been  established, 
"Ashland's  constitutional,  statutory,  and  equitable  argu- 
ments must  fall  before  the  legitimate  assertion  of  the 
constitutional  power  of  the  Congress."  (Intervener's 
Memorandum  in  Support  of  Motion  to  Dismiss,  p.  14) . 

II.  Ashlaxd's  Natural  Gas  Reserve  Estimates 

Since  plaintiff  endeavors  to  invoke  common  law  and 
statutory  protection  for  its  reserve  estimates,  the  Court 
must  make  a  threshold  determination  whether  such  ma- 
terials fall  within  the  "widely  relied  upon  definition  of  a 
trade  secret  found  at  4  Restatement  of  Torts  £757,  Com- 
ment b  (1939),"  5  viz.: 

A  trade  secret  may  consist  of  any  formula,  pattern, 
device  or  compilation  of  information  which  is  used 
in  one's  business,  and  which  give  him  an  opportunity 
to  obtain  an  advantage  over  competitors,  who  do  not 
know  or  use  it.  *  *  *  4  Restatement  of  Torts  vN757, 
p.  5  (1939). 

According  to  the  Restatement,  a  more  precise  definition 
of  what  constitutes  a  trade  secret  is  not  possible.  How- 
ever, Comment  b  does  enumerate  a  number  of  factors 
which  may  assist  a  court  in  determining  whether  particu- 
lar data  rises  to  the  level  of  a  trade  secret: 

(1)  the  extent  to  which  the  information  is  known 
outside  of  his  business;  (2)  the  extent  to  which  it  is 
known  by  employees  and  others  involved  in  his  busi- 
ness; (3)  the  extent  of  measures  taken  by  him  to 
guard  the  secrecy  of  the  information;  (4)  the  value 
of  the  information  to  him  and  to  his  competitors ;  ( 5  ) 
the  amount  of  effort  or  money  expended  by  him  in 
developing  the  information;  (6)  the  ease  of  difficulty 
with  which  the  information  could  be  properly  acquired 


9 See  Kewanee  Oil  Co.  v.  Blcron  Corp.,  41G  I\S.  470,  474-75  (1074). 
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or  duplicated  bv  others.  1  Restatement  of  Torts  §  757, 
Comment  b,  p:  6  (1939).° 
On  the  record  before  the  Court,  it  is  evident  that  Ash- 
land's natural  gas  reserve  estimates  satisfy  each  of  these 
criteria.  The  data  in  issue  has  been  compiled  at  the 
considerable  expense  of  "hundreds  of  thousands  of  man- 
hours  and  millions  of  dollars"  and  enables  plaintiff  to 
successfully  bid  on  federal  natural  gas  leases,  in  com- 
petition with  6t dozens  of  other  companies."  Consequently, 
such  information  is  "highly  valued  and  closely  guarded," 
not  only  by  Ashland,  but  throughout  the  natural  gas 
industry.  (See  Affidavit  of  George  C.  Hardin,  Jr.,  Plain- 
tiff's Memorandum  in  Support  of  Motion  for  Prelimi- 
nary Injunction). 

Moreover,  the  agency  with  particular  expertise  in  the 
regulation  of  natural  gas,  the  Federal  Power  Commission 
("FPC"),  has  explicitly  recognized  natural  gas  reserve 
estimates  to  be  valuable,  proprietary  assets.  For  example, 
in  Amerada  Hess  Corporation,  50  F.P.C.  1049,  1050 
(1973),  the  agency  observed: 

To  begin  with,  it  must  be  recognized  that  a  natural 
gas  company's  reserve  data,  much  like  a  patent  or 
trade  secret,  constitutes  a  valuable  and  closely 
guarded  asset.  Making  this  asset  available  to  com- 
petitors, without  due  compensation,  would  most 
certainly  be  mimical  to  competition,  especially  in 
highly  competitive  areas,  as  the  comments  of  Ash- 
land Oil,  Inc.  illustrate: 

*  *  *  Ashland  Oil,  Inc.  has  obtained  leases  in 
Federal  off-shore  areas  by  payments  to  the 
United  States  Government  of  large  bonuses.  Un- 
leased  acreage  adjoins  and  offsets  certain  of 
these  leases.  If  significant  reserves  are  dis- 
covered and  if  the  reserves  extend  into  unleased 
areas,  Ashland  would  not  disclose  the  results  of 
such  exploration  until  an  opportunity  is  avail- 
able to  bid  in  a  drainage  sale  of  the  offsetting 
acreage.  The  information  developed  on  such 

•  This  statement  of  the  applicahle  test  has  received  judicial  approval.  See.  e.g., 
Speedry  Chemical  Products,  Inc.  v.  Carter's  Ink  Co.,  306  F.2d  328,  331  (2d  Cir. 
1962). 
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leases  is  highly  confidential  and  proprietary  in 
nature  and  disclosure  of  such  information  prior 
to  the  drainage  sale  would  destroy  Ashland's 
competitive  advantage  in  bidding  at  such  sale 
by  making  available  to  other  companies  the  re- 
sults of  Ashland's  exploration  efforts  made  at 
great  expense  of  it. 
Similarly  determining  such  reserve  data  to  constitute 
"valuable  property"  in  Reliability  of  Electric  and  Gas 
Service,  49  F.P.C.*  1428,  1429  (1973)/ the  FPC  discussed 
the  underpinnings  of  its  holdings  as  follows: 

The  policy  reasons  underlying  our  assurance  of 
confidentiality  are  obvious.  In  a  period  when  the  gas 
supply  shortage  is  most  acute,  disclosure  of  detailed 
reserve  data  would  undoubtedly  inhibit  future  ex- 
ploration for  new  gas  reserves  since  speculators  and 
competitors  could  equally  benefit  from  the  geological 
and  geophysical  expenditures  of  other  companies. 
A  competitor  would  particularly  benefit  from  knowl- 
edge of  another  producer's  uncommitted  reserves 
for  particular  locations,  especially  in  highly  competi- 
tive areas.  In  addition,  it  would  be  extremely  unfair 
to  sellers  of  gas  to  disclose  such  data  to  potential 
buyers  with  whom  they  negotiate  for  the  sale  of  gas. 
Furtliermme,  ice  believe  that  certain  reserve  data 
constitutes  a  valuable  property  right  which  should 
not  be  taken  without  due  p>rocess  and  just  compensa- 
tion. (Emphasis  added.) 
The  federal  courts  have  also  acknowledged  that  de- 
tailed competitive  information  of  the  type  here  in  issue 
constitutes  trade  secrets  entitled  to  protection  from  pub- 
lic disclosure. 

In  Abbott  v.  United  States,  239  F.2d  310,  314  (5th  Cir. 
1956),  the  Court  found  the  geophysical  surveys  under- 
lying a  company's  reserve  estimates  to  be  of  "almost  in- 
estimable practical  value  in  the  program  of  continuous 
exploration  and  development  of  mineral  resources  which 
is  the  life  blood  of  an  oil  producing  company."  Moreover, 
once  disclosed,  such  data  possesses  "a  'negative'  value"  in 
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the  hands  of  a  competitor  who  can  use  it  to  "undertake 
development,  procure  leases,  and  impede  or  thwart  the 
company's  plans."  Accord  Hunter  v.  Shell  Oil  Co.,  198 
F.2d  485  (5th  Cir.  1952)  ;  Ohio  Oil  Co.  v.  Sharp,  135  F.2d 
303  (10th  Cir.  1943)  ;  Pratt  v.  Shell  Petroleum  Corp.,  100 
F.2d  833  (10th  Cir.  1938).  See  also  John  T.  Lloyd  Labo- 
ratories, Inc.  v.  Lloyd  Brothers  Pharmacists,  Inc.,  131 
F.2d  703,  707  (6th  Cir.  1942)  ;  Dollac  Corp.  v.  Margon 
Corp.,  164  F.  Supp.  41,  59  (D.  N.T.  1958),  aff'd,  275  F.2d 
202  (3d  Cir.  1960)  ;  Jerrold-Stepliens  Co.  v.  Gustaveson, 
Inc.,  138  F.  Supp.  11,  15-16  (W.D.  Mo.  1956)  ;  Newell  v. 
O.  A.  Newton  &  Son,  104  F.  Supp.  162,  165  (D.  Del. 
1952).  And  in  Continental  Oil  Co.  v.  FPC,  519  F.2d  31, 
32,  35  (5th  Cir.  1975),  the  Fifth  Circuit  voided  an  FPC 
order  permitting  public  access  to  materials  submitted  by 
interstate  natural  gas  companies  which  contained  "de- 
tailed intrastate  sales  information,  including  the  names  of 
purchasers,  date  and  location  of  the  sale,  pressure  base, 
annual  sales  volume  and  price  terms,"  and  data  with 
reference  to  "extent  of  supply."  The  Court  held  that  such 
information  fell  squarely  within  the  Freedom  of  Infor- 
mation Act's  "trade  secret"  exemption  from  public  dis- 
closure, reasoning  that  disclosure  "would  alter  industry- 
custom  and  existing  relationships  to  the  disadvantage  of 
petitioner's  competitive  positions."  519  F.2d  at  35. 

After  careful  evaluation  of  the  Hardin  Affidavit,  supra, 
with  due  deference  to  the  findings  of  the  National  Geo- 
logical Survey,  and  in  consideration  of  the  cases  discussed 
supra,  the  Court  is  of  the  opinion  that  at  least  that  por- 
tion of  the  data  in  issue  detailing  Ashland's  natural  gas 
reserve  estimates  constitutes  "trade  secret"  information 
within  the  purview  of  Section  6(f)  of  the  FTC  Act. 

III.  The  Subcommittee  Subpoexa 

While  the  investigatory  power  of  Congress  is  not 
explicitly  mentioned  in  the  Constitution,  the  courts  have 
long  held  the  power  to  be  necessarily  implied  in  the  legis- 
lative function  under  Article  I,  as  well  as  other  portions 
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of  the  Constitution.7  McGrain  v.  Daiujhcrtij,  273  U.S.  135, 
(1927);  see  also  Anderson  v.  Dunn,  6  Wheat.  (19 
U.S.)  204  (1821)  ;  United  States  v.  Rumely,  345  U.S.  41, 
46  (1953).  Absent  such  a  power,  a  legislative  body  could 
not  "wisely  or  effectively"  evaluate  those  conditions 
"which  the  legislation  is  intended  to  affect  or  change." 
McGrain  v.  Dougherty,  supra,  273  U.S.,  at  175. 

Although  the  investigatory  power  is  "  penetrating  and 
far-reaching"  in  scope,  Barenblatt  v.  United  States,  360 
U.S.  109,  111  (1959),  it  is  not  unlimited.  "Its  boundaries 
are  defined  by  its  source."  Watkins  v.  United  States,  354 
U.S.  178,  197  (1957) ;  Eastland  v.  United  States  Service- 
men's Fund,  421  U.S.  491,  at  504,  n.  15  (1975).  Hence, 
the  parameters  of  the  inquiry  may  be  no  broader  than 
the  "legitimate  sphere  of  legislative  activity."  See  East- 
land v.  United  States  Servicemen's  Fund,  supra,  421 
U.S.,  at  504;  Kilbourn  v.  Thompson,  103  U.S.  168,  189 
(1881)  ;  McGrain  v.  Daugherty,  supra,  273  U.S.  at  174. 

The  standard  to  be  applied  in  determining  whether  the 
Congressional  investigatory  power  has  been  properly  as- 
serted in  a  particular  case  was  articulated  by  the  Su- 
preme Court  in  Wilkinson  v.  United  States,  365  U.S. 
399,  408-09  (1961)  :  (1)  the  Committee's  investigation 
of  the  broad  subject  matter  area  must  be  authorized  by 
Congress;  (2)  the  investigation  must  be  pursuant  to  "a 
valid  legislative  purpose"; 8  and  (3)  the  specific  inquiries 
involved  must  be  pertinent  to  the  broad  subject  matter 
areas  which  have  been  authorized  by  the  Congress. 

In  evaluating  these  requirements,  the  Court  must  con- 
sider the  relevant  rules  of  the  House,  the  authorizing 

7  "In  actual  legislative  practice  power  to  secure  needed  information  .  .  .  has 
long  been  treated  as  an  attribute  of  the  power  to  legislate.  It  was  so  regarded  in 
the  British  Parliament  and  in  the  Colonial  legislatures  before  the  American 
Revolution ;  and  a  like  view  has  prevailed  and  been  carried  into  effect  in  both 
houses  of  Congress  and  in  most  state  legislatures."  McGrain  v.  Daugherty,  273 
U.S.  135,  101  (1927). 

8  The  types  of  legislative  activities  which  have  justified  exercise  of  the  power 
to  investigate  include:  The  primary  functions  of  legislating  and  appropriating, 
Barenblatt  v.  United  States,  supra,  360  U.S.,  at  109;  the  function  of  deciding 
whether  or  not  legislation  is  appropriate,  Quinn  v.  United  States,  349  U.S.  155, 
101  (1955)  :  oversight  of  the  administration  of  laws  by  the  executive  branch, 
McGrain  v.  Daugherty,  supra,  273  U.S.,  at  177,  Sinclair  v.  United  States,  279  U.S. 
263.  295  (1929)  ;  and  the  essential  Congressional  function  of  informing  itself  in 
matters  of  notional  concern,  United  States  v.  Rumely,  supra,  345  U.S.,  at  43,  45, 
Watkins  v.  United  States,  supra,  354  U.S.,  at  200,  n.  3. 
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resolution,  the  full  committee's  resolution  by  which  the 
Subcommittee  was  authorized  to  proceed,  and  the  nature 
and  context  of  the  legislative  proceedings.  Watkins  v. 
United  States,  supra,  354  U.S.,  at  209-15;  Barenhlatt  v. 
United  States,  supra,  360  U.S.,  at  117;  see  also,  United 
States  v.  Bumehj,  supra,  345  U.S.,  at  41,  Sacher  v.  United 
States,  356  U.S.  576  (1958).  And,  in  deciding  the  perti- 
nency, the  specific  inquiries  need  only  be  reasonably  re- 
lated to  the  major  subject  matter  area  under  investiga- 
tion. Sinclair  v.  United  States,  279  U.S.  263,  299  (1923). 

Applying  the  foregoing  legal  principles  to  the  facts  of 
the  present  case,  we  note  first,  that  the  broad  subject 
matter  areas  which  the  Subcommittee  is  investigating — 
national  energy  policy,  natural  gas  supply  and  produc- 
tion, the  need  for  emergency  natural  gas  legislation  and 
the  role  of  federal  agencies  in  national  energy  affairs — 
are  areas  committed  to  the  Subcommittee's  jurisdiction 
by  proper  Congressional  authorization. 

Rule  X  of  the  Rules  of  the  House  of  Representatives 
(94th  Cong.)  gives  the  House  Committee  on  Interstate 
and  Foreign  Commerce  jurisdiction  over,  inter  alia, 
'interstate  and  foreign  commerce  generally,''  "interstate 
oil  compacts  and  petroleum  and  natural  gas  except  on 
public  lands,"  and  "consumer  affairs  and  consumer  pro- 
tection." House  Rule  X,  «1(L)(1),  (3)  and  (8).  The 
committee  has  extensive  oversight  responsibilities  includ- 
ing the  duty  to  review  and  study  on  a  continuing  basis 
the  "application,  administration,  execution,  and  effective- 
ness" of  existing  legislation  and  "any  conditions  or  cir- 
cumstances which  may  indicate  the  necessity  or  desir- 
ability of  enacting  new  or  additional  legislation"  within 
the  jurisdiction  of  the  committee.  House  Rule  X,  <$  2(b)  ; 
see  also  2  U.S.C.  §190d. 

Rule  X  also  confers  upon  each  of  the  standing  commit- 
tees of  the  House  the  power  to  "establish  an  oversight 
subcommittee  ...  to  conduct  oversight  in  the  area  of  their 
respective  jurisdictions,  to  assist  in  carrying  out  its  re- 
sponsibilities. ..."  House  Rule  X,  §  2(b)(1).  Rule  X 
of  the  House  Committee  on  Interstate  and  Foreign  Com- 
merce  (94th  Cong.)  establishes  the  Subcommittee  on 
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Oversight  and  Investigations,  giving  it  jurisdiction,  inter 
alia,  to  .  .  coordinate  its  work  with  the  work  of  the 
other  standing  subcommittees  ..."  and  to  "maintain 
regular  communication  with  the  standing  subcommittees 
in*  order  to  obtain  advice  on  subjects  for  investigation." 

A  resolution  agreed  to  by  the  full  committee  on  Feb- 
ruary 26,  1975,  establishes  the  jurisdiction  of  the  Sub- 
committee as  follows : 

Jurisdiction :     Responsibility    for    Oversight  of 
agencies,  departments  and  all  programs  within  the 
jurisdiction  of  the  full  committee  and  to  conduct 
such  investigations  within  such  jurisdiction. 
Pursuant  to  the  authority  of  these  Rules  and  the 
resolution  of  February  26,  1975,  and  in  order  to  carry 
out  its  legislative  review  functions  under  2  U.S.C.  §  190d,9 
the  Subcommittee  on  April  17,  1975,  approved  an  exten- 
sive study  of  national  energy  policy,  specifically  including 
the  subject  of  "natural  gas  supplies"  and  "curtailments 
of  natural  gas."  Under  the  Rules  of  the  House  of  Repre- 
sentatives and  an  enabling  resolution  of  the  full  com- 
mittee, the  Subcommittee  has  subpoena  power  to  compel 
attendance  of  witnesses  and  production  of  documents  in 
furtherance  of  such  an  investigation.10  The  subpoena  in 
this  case  was  issued  by  the  Subcommittee  to  the  FTC 
pursuant  to  that  enabling  resolution. 

Second,  we  note  that  the  committee  and  Subcommittee 
are  clearly  engaged  in  "a  valid  legislative  purpose"  with 
respect  to  the  present  study  of  energy  problems,  natural 
gas  supply  and  production,  emergency  natural  gas  legis- 
lation and  the  role  of  the  Federal  Trade  Commission,  the 
Federal  Power  Commission,  and  other  agencies  re- 
sponsible for  national  energy  policy.  The  broad  subject 
matters  under  investigation  have  direct  relation  to  pend- 
ing legislation,11  to  the  decision  whether  or  not  to  legis- 

9  Section  190(1  requires,  inter  alia,  that  each  standing  committee  of  the  Con- 
cress  "sluill  review  and  study,  on  a  continuing  basis,  the  application,  administra- 
tion and  execution  of  those  laws,  or  parts  of  laws,  the  subject  matter  of  which 
is  within  the  jurisdiction  of  that  committee." 

10  The  House  Committee  on  Interstate  and  Foreign  Commerce  agreed  to  a 
resolution  on  April  17,  1975,  which  gave  the  Subcommittee  authority  to  require 
by  subpoena  the  attendance  of  witnesses  and  production  of  documents.  Of.  House 
Rule  XT.  §  2(m)  (94th  Cong  ). 

11  Sec,  e.ff.,  U.K.  9464,  94th  Cong.,  1st  Bess. 
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late,  to  the  function  of  overseeing  the  administration  of 
laws  by  federal  agencies,  and  to  the  function  of  inform- 
ing itself  generally  concerning  matters  of  national 
importance.12 

And  finally,  we  find  that  the  Subcommittee's  specific 
inquiries  to  the  FTC  in  the  instant  case  are  pertinent  to 
the  broad  subject  matter  areas  which  the  House  of  Rep- 
resentatives has  authorized  the  committee  and  Subcom- 
mittee to  investigate.  The  supply  and  production  of 
natural  gas  on  federal  lands  has  a  distinct  impact  on  the 
interstate  market  and  national  energy  policy.  The  ac- 
curacy of  reporting  regarding  natural  gas  supplies  on 
federal  lands  relates  to  an  important  question  of  whether 
natural  gas  producers,  like  Ashland,  are  properly  report- 
ing their  reserves. 

The  specific  inquiry  directed  to  the  FTC  pertains  to 
the  need  for  and  content  of  the  proposed  Natural  Gas 
Emergency  Act  of  1975,  H.R.  9446,  94th  Cong.,  1st  Sess. 
(which  was  reported  by  the  full  committee  and  is  cur- 
rently awaiting  action  by  the  full  House)  and  is  apposite 
to  an  authorized  area  of  investigation  regarding  the  role 
of  the  FTC,  FPC  and  other  federal  agencies  with  respect 
to  supply  and  production  of  natural  gas. 

Moreover,  the  legitimacy  of  the  specific  inquiry  to  the 
FTC  here  has  been  ratified  by  the  full  House  which  au- 
thorized Chairman  Moss  to  intervene  in  this  action  to 
secure  the  subpeonaed  information  "now  in  the  possession 
of  the  Federal  Trade  Commission  for  the  use  of  the  com- 
mittee and  the  House "  H.  Res.  No.  899,  $  1,  121  Cong. 
Rec.  12,  918-19  (daily  ed.  December  18,  1975). 

In  summary,  we  find  that  the  particular  investigation 
here  in  issue  is  directly  related  to  and  in  furtherance  of 
"a  legitimate  task  of  Congress."  Watkins  v.  United 
States,  supra,  354  U.S.,  at  187.  The  Subcommittee,  in 
issuing  the  subpeona,  was  acting  under  the  clear  mandate 
of  the  full  committee  and  the  House  of  Representatives 
to  investigate  within  the  "sphere  of  legitimate  legislative 

.  1L>  See  generally,  Hearing??  on.  Natural  Gas  Supplies  Before -the  Subcommittee 
on  Oversight  and  Investigations  of  the  House  Committee  on  Interstate  and  For- 
eign Commerce,  !>4tli  Cong.,  l*t  Sess.  (1975)  (two  volumes). 

jo*,,  hWX.d  ;Jri089'icj  baa  'ij&fa  V  ,h  ex  motli  Jmft  wim 
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activity*'  and  that  grant  of  authority  is  itself  sufficient 
to  show  that  the  investigation  upon  which  the  Subcom- 
mittee has  embarked  "concerned  a  subject  on  which 
'legislation  could  be  had'."  Eastland  v.  United  States 
Servicemen's  Fund,  supra,  421  U.S.,  at  506:  McGrain  v. 
Dougherty,  273  U.S.,  at  177;  see  also  Communist  Parti/ 
r.  Control  Board,  367  U.S.  1  (1961). 

IV.  Plaintiff's  Motion  for  Preliminary  and 
Permanent  Injunction 

The  factors  to  be  considered  by  a  court  in  its  deter- 
mination of  whether  to  grant  injunctive  relief  were 
articulated  by  the  Court  of  Appeals  for  the  District  of 
Columbia,  per  Burger,  J.,  in  Virginia  Petroleum  Jobbers 
Association  v.  Federal  Power  Commission,  259  F.2d  921, 
925  (D.C.  Cir.  1958).  The  Court  stated: 

Essentially,   four  factors   influence   our  decision: 
(1)  Has  the  petitioner  made  a  strong  showing  that 
he  is  likely  to  prevail  on  the  merits  ?  *  *  *  (2)  Has 
the  petitioner  shown  that  without  such  relief  it  will 
be  irreparably  injured  ?  *  *  *  (3)  Would  the  issu- 
ance of  a  stay  substantially  harm  other  parties 
interested  in  the  proceeding?  *  *  *  (4)  Where  lies 
the  public  interest : 
Since  the  Court  believes  the  second  element  of  this 
test  to  be  dispositive  of  the  present  action,  we  focus  our 
attention  on  the  requirement  that  the  plaintiff  demon- 
strate irreparable  injury  in  the  absence  of  an  injunction. 

Injunctive  relief  is  appropriate  only  "to  prevent  ex- 
isting or  presently  threatened  injuries' '  and  ' 4  will  not  be 
granted  against  something  merely  feared  as  liable  to 
occur  at  some  indefinite  time  in  the  future."  Connecticut 
v.  Massachusetts,  282  U.S.  660,  674  (1930).  See  also,  Gi  n- 
eral  Fin  proofing  Company  v.  Wyman,  444  F.  2d  391, 
393  (2d  Cir.  1971).  Injunctions  will  not  be  granted  where 
the  injuries  complained  of  are  prospective  and  "which 
may,  indeed,  never  occur."  Crimmins  v.  American  Stock 
Exchange,  Inc.,  346  F.  Supp.  1256,  1262  (S.D.  X.Y. 
1972).  The  injury  complained  of  must  be  of  such  immi- 
nence that  there  is  a  "clear  and  present"  need  for 
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equitable  relief  to  prevent  irreparable  harm.  Hershey 
Creamery  Co.  v.  Hershey  Chocolate  Corp.,  269  F.  Supp. 
45  (S.D.  N.Y.  1967) ;  see  also  Assn.  of  Professional 
Engineering  Personnel  v.  Radio  Corp.  of  America,  183 
F.  Supp.  834  (D.C.  KJ.  1960).  And  the  required  showing 
of  irreparable  injury  is  not  eliminated  simply  by  virtue 
of  a  claim  alleging  violation  of  statutory  or  constitu- 
tional rights  (unless  the  requirement  has  been  specifically 
eliminated  by  statute).  Thus,  in  United  Fuel  Gas  Co.  v. 
Railroad  Commission,  278  U.S.  300  (1928),  the  Supreme 
Court  noted: 

Suitors  may  not  resort  to  a  court  of  equity  to  re- 
strain a  threatened  act  merely  because  it  is  illegal 
or  transcends  constitutional  powers  but  the  act  com- 
plained must  inflict  upon  them  some  irreparable  in- 
jury. 278  U.S.,  at  310  (Stone,  J.). 
See  also  Newtex  S.S.  Corp.  v.  United  States,  107  F.  Supp. 
388  (S.D.  1\T.Y.),  aff'd,  344  U.S.  901;  Ellis  Raw  Bar  v. 
District  of  Columbia  Redevelopment  Land  Agency,  433 
F.  2d  543  (D.C.  Cir.  1970). 

While  Ashland  couches  its  concerns  in  terms  of  "public 
disclosure,"  any  irreparable  injury  to  it  would  result, 
more  precisely,  in  disclosure  to  its  competitors.  Certainly, 
such  injury  might  logically  result  as  well  from  general 
dissemination.  But  the  transfer  of  such  data  from  the 
FTC  to  the  Subcommittee  and  the  Subcommittee's  review 
of  that  information,  does  not  lead  inexorably  to  either 
public  dissemination  or  disclosure  to  Ashland's  com- 
petitors. Moreover,  the  courts  must  presume  that  the 
committees  of  Congress  will  exercise  their  powers  re- 
sponsibly and  with  due  regard  for  the  rights  of  affected 
parties.  See,  Ansara  v.  Eastland,  442  F.2d  751,  754 
(1971)  ;  United  States  v.  Tobin,  195  F.  Supp.  588,  613 
(D.D.C.  1961). 13 

Ashland  argues  that  this  presumption  is  rebutted  by 
"Congressman  Moss's  own  past  practices"  and  the  Sub- 

13  "This  court  cannot  assume,  as  plaintiffs  urge,  that  the  members  of  the  com- 
mittee will  fail  to  give  consideration  to  constitutional  claims  they  consider  to 
have  merit  On  the  contrary,  we  may  rightly  assume  that  the  legislators  are 
sensitive  to,  and  will  endeavor  to  act  conformably  to,  the  principle  that  the  Bill 
of  Rights  applies  to  the  legislature's  investigations  as  well  as  to  its  enactments." 
Ansara  v.  Eastland,  442  F.2d  751,  753-54  (D.C.  Cir.  1971). 
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committee's  handling  of  trade  secrets  in  the  past  which, 
according  to  plaintiff,  "has  shown  either  a  total  incapacity 
to  protect  such  trade  secrets  or  a  callous  indifference  to 
the  proprietary  nature  of  those  secrets." ]4  (Plaintiff's 
Reply  Memorandum,  p.  59).  In  addition,  Ashland  sug- 
gests that  the  Court  take  judicial  notice  of  the  fact  that 
throughout  the  pendency  of  this  action,  "there  has  been 
no  promise  or  commitment  that  Ashland's  trade  secret 
data  would  be  given  confidential  treatment."  Id.,  at  58. 
While  the  Court  can  appreciate  Ashland's  concern  under 
these  circumstances,  it  does  not  appear  to  the  court  that 
isolated  instances  of  breached  confidentiality  in  the  past 
are  sufficient  to  overcome  the  continuing  presumption  of 
Congressional  propriety. 

Through  its  staff  counsel,  the  Subcommittee  has  indi- 
cated that  there  is  "no  indication"  that  the  Subcommittee 
"would  release  information  originating  from  Ashland." 
(Affidavit  of  Michael  R.  Lemov,  Intervenor's  Motion  to 
Dismiss).  And  Chairman  Moss,  through  counsel,  has 
represented : 

Of  course,  the  Subcommittee  does  not  seek  publica- 
tion of  Ashland's  trade  secrets ;  it  seeks  merely  pro- 
duction of  documents  in  compliance  with  a  Congres- 
sional subpoena.  (Response  of  Chairman  Moss  to 
Ashland's  Opposition  to  Motion  to  Dismiss,  p.  6). 

14  Ashland  cites  several  instances  in  the  past  in  which  it  appears  that  either 
Chairman  Moss  or  his  Subcommittee  has  failed  to  accord  confidentiality  to 
admittedly  sensitive  trade  materials,  viz.: 

(a)  On  a  prior  occasion,  involving  natural  gas  reserve  estimates  submitted  to 
the  FTC  "subject  to  an  agreement  restricting  access  to  and  disclosure  of  the 
data,"  Congressman  Moss  released  such  proprietary  information  to  the  general 
public.  Fee,  e.g.,  Federal  Trade  Commission  v.  Texaco,  Inc.,  517  F.2d  137,  141, 
n.  4,  151,  n.  37  (D.C.  Cir.  1975). 

(b)  In  the  Subcommittee's  1975  report  on  "Natural  Gas  Supply"  hearings, 
proved  reserve  estimates  which  had  been  entered  in  the  logs  of  Gulf  Oil  Corpora- 
tion's estimates  for  Wost  Delta  27  Field  were  disclosed  in  detail  at  p.  610.  Addi- 
tional natural  gas  reserve  estimates  were  published  at  p.  9S-102,  177-214.  610, 
636-37,  043,  055  and  057.  See  Hearings  Before  the  House  Subcommittee  on  Over- 
sight and  Investigations  of  the  Committee  on  Interstate  and  Foreign  Commerce, 
"Natural  Gas  Supplies,"  94th  Cong.,  1st  Sess.  (1975). 

Cc)  In  an  arguably  analogous  situation  in  which  the  Chairman  sought,  infor- 
mation detailing  the  participation  of  American  companies  and  individuals  in  the 
so-called  "Aral)  boycott"  of  Israel  (which  materials  had  been  submitted  to  then 
Commerce  Seeretary  Rogers  C.  B.  Morton  under  an  executive  pledge  of  con- 
fidentiality),  Congressman  Moss  was<  publicly  reported  as  having  stated  that  a 
Congressional  commitment  to  respect  I  the  confidentiality'  of  such  data  Vwould 
raise  serious  issues  of  congressional  reRpnrtsibillt  y"  hy  placing  "unconstitutional 
limits  *m  the  authority  of  Congress;'"  The  Washington  Post,  'November  27v  1075, 
p.  D9  (Plaintiffs  Exhibit  C).  H- 
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Weighing  all  of  these  considerations,  it  appears  to  the 
Court,  on  balance,  that  the  irreparable  injury  which 
Ashland  seeks  this  Court  to  prevent  by  the  issuance  of 
permanent  injunctive  relief  is  neither  " presently  threat- 
ened" nor  "imminent."  The  injuries  complained  of  are, 
rather,  "prospective"  in  nature  and  "may,  indeed,  never 
occur."  See  Crimmins  v.  American  Stock  Exchange, 
supra. 

V.  Conclusion 

If  irreparable  injury  cannot  be  established,  and  we 
hold  that  it  has  not  been  established  in  this  case,  injunc- 
tive relief  is  not  warranted.  It  follows  that  the  Court 
need  not  consider  the  other  factors  outlined  in  Virginia 
Petroleum  Jobbers  Association  supra,  nor  need  we  reach 
the  merits  of  Ashland's  complaint,  nor  dispose  of  the 
arguments  and  counter  arguments  propounded  by  the 
parties  in  support  of  their  respective  positions. 

The  foregoing  constitutes  the  Court's  findings  of  fact 
and  conclusions  of  law,  pursuant  to  Fed.  R.  Civ.  P. 
52(a). 

VI.  Order 

It  is,  accordingly,  by  the  Court  this  2nd  day  of  Febru- 
ary, 1976, 

Ordered,  That  plaintiff's  motion  for  preliminary  and 
permanent  injunction  should  be,  and  the  same  is  hereby, 
denied.  And  it  is  further 

Ordered,  That  defendants'  motion  to  dismiss  should 
be,  and  the  same  is  hereby,  granted.  And  it  is  further 

Ordered,  That  the  temporary  restraining  order  entered 
in  this  action  should  be,  and  the  same  is  hereby,  dis- 
solved. And  it  is  further 

Ordered,  That  the  effect  of  this  order  should  be,  and 
the  same  is  hereby,  stayed  until  the  expiration  of  ten 
(10)  days  from  the  entry  thereof,  pursuant  to  Fed.  R. 
Civ.  P.  62(a). 

Howard  F.  Corcoran, 

Judge. 
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Summary 


In  this  action,  plaintiff  Richard  M.  Nixon  has  chal- 
lenged the  constitutionality  of  Title  I  of  the  Presidential 
Recordings  and  Materials  Preservation  Act.  The  Act 
directs  the  Administrator  of  General  Services  to  take 
custody  of  Mr.  Nixon's  presidential  papers  and  tape 
recordings,  and  to  promulgate  regulations  that  would 
provide  for  the  orderly  processing  of  such  materials  for 
the  purpose  of  returning  to  Mr.  Nixon  such  of  them  as 
are  personal  and  private  in  nature,  and  of  determining 
the  terms  and  conditions  upon  which  public  access  may 
eventually  be  had  to  those  remaining  in  the  Govern- 
ment's possession.  In  designing  such  regulations,  the 
Administrator  must  consider  the  need  to  protect  the  con- 
stitutional rights  of  plaintiff  and  other  individuals 
against  infringement  by  the  processing  itself  or,  ulti- 
mately, by  public  access  to  the  materials  retained.  Title 
II  of  the  Act  establishes  a  Commission  to  study  the  final 
disposition  of  the  records  of  federal  officials  generally, 
and  to  report  its  recommendations  to  Congress.  The 
court  concludes  that  there  is  no  constitutional  infirmity 
in  the  Act  on  its  face  requiring  its  enforcement  to  be 
enjoined. 


The  court,  responding  to  its  duty  to  avoid  constitu- 
tional questions  whenever  possible,  considers  only  those 
questions  of  the  Act's  constitutional  validity  that  are 
immediately  ripe  for  resolution.  As  no  regulations  have 
yet  taken  effect,  and  as  such  regulations  once  effective  are 
explicitly  made  subject  to  judicial  review,  the  court  con- 
siders only  the  injury  to  constitutionally  protected  in- 
terests of  Mr.  Nixon  that  is  allegedly  worked  by  the 
taking  of  his  presidential  materials  into  custody  and 
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their  screening  by  government  archivists.  Slip  op.  at 
18-31  infra. 

Claims  Relating  to  the  Separation  of  Powers 

The  court  finds  nothing  in  the  separation  of  powers 
doctrine  to  support  the  contention  that  the  legislature 
may  not  pass  a  statute  in  any  way  touching  upon  the 
prerogatives  of  the  Executive.  The  only  genuine  separa- 
tion of  powers  claim  is  that  the  Act  might  invade  the 
presidential  privilege  that  attaches  to  the  small  fraction 
of  the  materials  that  genuinely  implicate  presidential 
confidentiality.  Although  the  court  thinks  it  doubtful 
that  a  former  President,  rather  than  the  incumbent,  may 
assert  such  privilege,  at  the  very  least  such  a  claim  is 
entitled  to  relatively  less  weight  in  the  balance  of  com- 
peting considerations.  And  the  infringement  upon  presi- 
dential confidentiality  caused  by  screening  by  trained 
and  discreet  government  archivists,  who  have  been  em- 
ployed to  perform  identical  tasks  for  the  materials  of 
every  President  since  Herbert  Hoover,  is  very  slight. 
The  court  finds,  on  the  other  hand,  that  Congress  had 
ample  reason  to  mandate  screening  by  government  archi- 
vists rather  than  control  by  Mr.  Nixon,  who  lacks  their 
expertise  and  disinterestedness.  The  two  most  important 
of  the  interests  served  by  preservation  and  responsible 
treatment  of  presidential  materials  are  (1)  maintaining 
a  complete  and  accurate  historical  record  and  (2)  assur- 
ing the  availability  of  the  materials  potentially  needed 
for  continuity  in  executive  policymaking.  Other  inter- 
ests served  by  the  Act  include  informing  the  public  about 
the  Watergate  matters  and  ensuring  the  availability  of 
materials  that  may  be  relevant  to  legislative  investiga- 
tions or  judicial  proceedings.  Because  of  the  manner  in 
which  personal  materials  are  intermingled  with  official 
ones,  comprehensive  screening  represents  the  only  feasible 
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manner  of  protecting  these  important  interests.  The 
court  finds  that  the  slight  inroad  on  presidential  confi- 
dentiality caused  by  such  screening  is  outweighed  by  the 
need  to  further  these  important  legislative  objectives. 
Slip  op.  at  31-66  infra. 

Claims  Relating  to  Privacy 

It  appears  from  the  record  that  plaintiff  can  validly 
claim  a  privacy  interest  in  only  a  small  fraction  of  the 
materials.  Yet  due  to  the  historical  practice  of  de  facto 
control  by  Presidents  of  presidential  materials,  the  court 
finds  that  regardless  of  where  ownership  of  the  materials 
lies — a  question  that  need  not  be  reached — plaintiff  has 
a  reasonable  expectation  of  privacy  in  these  materials, 
an  interest  that  is  infringed  even  by  mere  screening  by 
government  archivists  conducted  under  legislation  with 
retroactive  application.  In  light  of  the  intermingled  na- 
ture of  the  materials,  the  court  finds  such  infringement 
of  privacy  interests  to  be  an  inescapable  concomitant  of 
any  attempt  to  serve  the  important  legislative  objectives 
underlying  the  Act.  The  private  materials  are  far  out- 
numbered by  those  that  are  non-private  and  related  to 
those  objectives.  The  court  further  finds  that  any  inva- 
sion of  privacy  caused  merely  by  archival  processing — 
rather  than  by  public  access,  which  need  not  yet  be  con- 
sidered— is  not  wide-ranging.  In  addition,  less  justifica- 
tion is  needed  when,  as  may  be  the  case  here,  any  inva- 
sion of  privacy  constituting  a  search  and  seizure  does 
not  serve  law  enforcement  objectives.  In  light  of  these 
factors  and  the  unavailability  of  less  intrusive  means  of 
furthering  the  important  legislative  ends,  the  court  con- 
cludes that  any  intrusion  upon  plaintiffs  privacy  inter- 
ests has  adequate  justification.  Slip  op.  at  67-89  infra. 

Freedom  of  Speech  and  Association 

Plaintiff's  First  Amendment  claim  is  predicated  upon 
the  assumption  that  all  materials — including  those  impli- 
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eating  privacy  in  political  association — will  be  open  to 
public  access.  The  court  finds  no  basis  for  that  assump- 
tion. Rather,  reaching  only  that  infringement  of  First 
Amendment  interests  caused  by  screening  by  government 
archivists,  the  court  finds  any  injury  to  protected  inter- 
ests arising  from  a  confidential  review  process  to  be  in- 
substantial. Slip  op.  at  89-93  infra. 

Equal  Protection 

The  court  finds  that  any  difference  in  treatment  be- 
tween plaintiff  and  other  Presidents  is  adequately  justi- 
fied. As  respects  immediate  past  Presidents,  their  pa- 
pers had  already  been  deposited  in  presidential  libraries 
where,  on  the  whole,  their  availability  to  promote  im- 
portant governmental  interests  was  assured.  As  resjjects 
current  and  future  Presidents,  legislating  with  respect 
to  them  risked  disrupting  current  executive  policymaking, 
and  would  be  unwise  before  the  Commission  study  of 
the  sensitive  and  complex  problems  involved  in  regulat- 
ing the  records  of  federal  officials  had  been  completed. 
Only  plaintiff  has  finished  his  service  as  President  but 
has  not  yet  established  a  presidential  library.  Prompt 
congressional  action  was  reasonably  deemed  necessary  to 
assure  that  the  materials  would  remain  preserved,  and 
to  begin  the  lengthy  process  of  reviewing  and  clas- 
sifying them.  Finally,  Congress  could  legitimately  con- 
sider plaintiff  to  be  less  likely  than  his  immediate  prede- 
cessors or  successors  to  dispose  of- the  materials  responsi- 
bly. Slip  op.  at  93-97  infra. 

Bill  of  Pains  and  Penalties 

There  is,  in  the  court's  view,  no  evidence  in  the  legis- 
lative record  to  support  the  claim  that  the  Act  was 
designed  to  impose,  or  constitutes,  punishment  within  the 
meaning  of  the  Bill  of  Attainder  Clause.  The  court  finds 
there  are  other  legislative  objectives  served  by  the  Act 
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which  Congress  could  legitimately — and  did — consider. 
Rather  than  possessing  traditional  indicia  of  a  punitive 
enactment,  the  Act  includes  provisions  that  indicate  a 
concern  for  plaintiff's  interests,  provisions  that  are 
wholly  inconsistent  with  the  hypothesis  of  punitive  in- 
tent. Slip  op.  at  97-103  infra. 

erii  fii  b9yoIqm9  mste^  "gnim  edi  baBisnsbau  od  jfi£j'ioqrrn  ?s 

OPINION 

b9fiLs}fHiixn  sib  2biooo*i  k>  vtei-LGv  sb'r/f  &  to  89iqoo  rfolffw 
McGowan,  Circuit  Judge:  On  December  20,  1974, 
plaintiff  filed  this  suit,  alleging  that  the  Presidential 
Recordings  and  Materials  Preservation  Act,  Pub.  L.  93- 
526  (Dec.  19,  1974),  88  Stat.  1695,  44  U.S.C.A.  §§2107 
note,  3315-24  (Supp.  I,  Feb.  1975),  [hereinafter  "the 
Act"]  is  unconstitutional  and  seeking  injunctive  and 
declaratory  relief.  Jurisdiction  was  premised  on  section 
105(a)  of  the  Act,  which  grants  the  United  States  Dis- 
trict Court  for  the  District  of  Columbia  exclusive  juris- 
diction to  hear  challenges  to  the  constitutional  validity 
of  the  Act.  A  three- judge  district  court  was,  on  plain- 
tiff's motion,  eventually  convened  pursuant  to  28  U.S.C. 
§§  2282,  2284  (1970),  as  the  action  sought  on  constitu- 
tional grounds  to  enjoin  the  enforcement  of  a  federal 
statute.  Plaintiff  alleges  that  the  Act  infringes  the  pow- 
ers of  the  President;  invades  his  presidential  privilege; 
infringes  his  constitutional  rights  of  privacy,  free  speech, 
and  free  association;  is  an  unconstitutional  search  and 
seizure;  denies  him  equal  protection  of  the  laws;  and  is 
an  unconstitutional  bill  of  pains  and  penalties.  For  the 
reasons  appearing  below,  we  hold  that  there  is  no  con- 
stitutional defect  apparent  from  the  face  of  the  Act  re- 
quiring us  to  enjoin  its  operation.  v 

t  Background 

Plaintiff  was,  of  course,  the  President  of  the  United 
States  from  January  20,  1969  to  August  9,  1974.  He  re- 
signed on  the  latter  date,  less  than  two  weeks  after  the 
House  Judiciary  Committee  had  voted  to  recommend  his 
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impeachment.  H.  R.  Rep.  No.  93-1305,  93d  Cong.,  2d  Sess., 
at  10-11  (1974).  When  he  left  office,  Mr.  Nixon  had  no 
intention  of  permanently  leaving  the  materials  accumu- 
lated during  his  administration 1  in  the  White  House, 


1  To  understand  what  materials  are  at  issue  in  this  case  it 
is  important  to  understand  the  filing  system  employed  in  the 
White  House.  The  basic  filing  unit  is  the  Central  Files,  in 
which  copies  of  a  wide  variety  of  records  are  maintained 
according  to  subject.  Included  therein  are  incoming  and  out- 
going correspondence  of  the  President  and  his  staff,  reports, 
memoranda,  and  various  other  documents.  Members  of  the 
White  House  staff  are  supposed  to  send  virtually  all  papers 
(or  copies  thereof)  relating  to  their  official  functions  to  this 
filing  unit,  which  serves  as  the  basic  reference  system  for 
presidential  papers.  See  Affidavit  of  William  F.  Matthews 
at  1-2,  exhs.  A,  B,  E  [hereinafter  "Matthews  Affidavit"]. 

A  few  sections  of  the  Executive  Office  of  the  President  (a 
so-called  umbrella  agency) — for  example,  the  Domestic  Coun- 
cil and  the  Council  on  International  Economic  Policy — interfile 
papers  with  the  Central  Files.  Id.  at  2;  Deposition  of  Jack 
Nesbitt  in  Nixon  v.  Sampson,  389  F.  Supp.  107  (D.D.C.  1975), 
at  15  [hereinafter  "Nesbitt  Deposition"].  On  the  whole,  how- 
ever, component  parts  of  the  Executive  Office — including  the 
Office  of  Management  and  Budget,  the  Office  of  Telecommuni- 
cations Policy,  the  Council  of  Economic  Advisors,  and  the 
Council  on  Environmental  Quality — maintain  separate  files. 
Nesbitt  Deposition  at  15,  19;  Matthews  Affidavit  at  2;  Affi- 
davit of  William  J.  Hopkins  at  2  [hereinafter  "Hopkins  Affi- 
davit"]. The  National  Security  Council  maintains  a  set  of 
institutional  files  relating  to  the  internal  decisionmaking  and 
policymaking  processes  of  the  Council.  It  also  maintains  "non- 
institutional"  files,  which  include 

(  records  of  negotiations  with  foreign  governments,  cor- 
respondence with  foreign  heads  of  state  and  government, 
correspondence — including  presidential  directives — with 
agencies  in  the  Executive  Branch  on  matters  concerning 
foreign  affairs  but  not  considered  part  of  the  NSC  insti- 
tutional process  .... 

Affidavit  of  Jeanne  W.  Davis  at  3.  Included  within  the  Cen- 
tral Files,  however,  are  materials  sent  from  departments  or 
agencies  of  the  Executive  Branch — including  the  Executive 
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Affidavit  of  Richard  Nixon  at  2  [hereinafter  "Nixon 
Affidavit"],  and  immediately  after  his  resignation  govern- 
ment archivists  began  to  collect  these  materials  and  box 


Office  of  the  President — to  the  President  or  his  staff.  Mat- 
thews Affidavit  at  2. 

During  the  last  three  years  of  Mr.  Nixon's  presidency,  a 
subsection  of  the  Central  Files,  known  as  the  Special  Files, 
was  established  for  various  kinds  of  sensitive  material.  Affi- 
davit of  Gertrude  Fry  at  1-3.  This  was  an  innovation  and  the 
practice  has  since  been  discontinued.  Id.  Another  subsection 
of  the  Central  Files,  of  less  recent  origin  and  continuing  use, 
is  the  Precedent  File.  This  file  collects  on  a  less  than  syste- 
matic basis  materials  dealing  with  unusual  subjects  that  might 
provide  useful  precedents  were  similar  situations  to  arise — 
for  example,  materials  relating  to  how  the  configuration  of 
the  American  flag  was  changed  when  Hawaii  and  Alaska  were 
admitted  to  the  Union.  Matthews  Affidavit  at  2;  Hopkins  Affi- 
davit at  6-7. 

Outside  of  the  Central  Files,  there  are  three  other  principal 
places  where  records  are  kept.  First,  the  Records  Office  in 
the  White  House  maintains  a  Card  File  which  records  only 
the  fact  that  certain  actions  were  taken  by  the  White  House. 
For  example,  were  a  President  to  veto  a  bill,  the  fact  that  such 
action  was  taken  would  be  recorded  in  the  Central  Files;  the 
official  document  transmitting  the  veto  would  be  sent  to  Con- 
gress; and  any  underlying  material  relating  to  the  formulation 
of  the  veto  decision  and  message  would  be  sent  to  the  Central 
Files.  Hopkins  Affidavit  at  5.  Second,  the  Administrative 
Office  of  the  White  House  maintains  files  relating  to  personnel, 
purchases,  and  accounts.  Id.  at  6.  Third,  each  staff  member 
may  retain  individual  files  relating  to  his  own  activity,  and 
the  President  may  maintain  a  personal  file;  but,  as  noted 
above,  the  originals  or  copies  of  materials  in  staff  files  are  sup- 
posed to  be  sent  to  the  Central  Files. 

Plaintiff  claims  the  right  to  dispose  of  the  tape  recordings 
made  during  the  Nixon  presidency  and  all  the  materials  for 
the  same  period  described  above,  except:  (1)  the  Card  File  in 
the  Records  Office ;  (2)  the  Precedent  File  of  the  Central  Files ; 
(3)  the  separate  files  of  component  parts  of  the  Executive 
Office  of  the  President  (including  the  National  Security  Coun- 
cil institutional  files)  ;  (4)  the  files  of  the  Administrative 
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them  for  shipment  to  California.  Deposition  of  Jack 
Nesbitt  in  Nixon  v.  Sampson,  389  F.  Supp.  107  (D.D.C. 
1975),  at  38-43.2 

Shipment  was  halted  by  the  new  administration  after 
the  Watergate  Special  Prosecutor  informed  the  White 
House  of  his  continuing  need  for  the  materials.  Deposi- 
tion of  Benton  L.  Becker  in  Nixon  v.  Sampson,  supra, 
at  6-11  [hereinafter  "Becker  Deposition"];  Affidavit  of 
Peter  M.  Kreindler  in  Support  of  Motion  of  Leon  Ja- 
worski,  Special  Prosecutor,  to  Intervene  in  Nixon  v. 
Sampson,  supra,  Oct.  21,  1974,  at  2-3;  Deposition  of 
Philip  W.  Buchen  in  Nixon  v.  Sampson,  supra,  Vol.  I, 
at  4-7,  Vol.  II,  at  10-11,  73-74  [hereinafter  "Buchen 
Deposition"].  While  the  materials  remained  at  the  White 
House,  Philip  W.  Buchen,  Counsel  to  President  Ford,  so- 
licited and  received  from  the  Justice  Department  a  pre- 
liminary opinion  that  the  materials  were  plaintiff's  pri- 
vate property.  Buchen  Deposition  Vol.  I,  at  7,  11-12.3 
At  or  around  the  same  time,  negotiations  about  them  be- 
tween the  White  House  and  Mr.  Nixon's  attorney  com- 
menced. Buchen  Deposition  Vol.  I,  at  14-15,  Vol.  2,  at 
36-48,  exhs.  4,  5;  Becker  Deposition  at  28-29,  35.  These 
negotiations  culminated  in  an  agreement  whose  terms 
floilslminol  sd$  oi  sfii;teJ9i  Im-ieium  ■gmyftsbcw       ba&  izmrg 


Office;  and  (5)  materials  in  the  files  of  individual  staff  mem- 
bers of  which  there  is  no  duplicate  in  the  Central  Files  and 
which  were  not  gathered  by  archivists  who,  shortly  after  Mr. 
Nixon's  resignation,  attempted  to  accumulate  from  staff  mem- 
bers all  non-personal  materials,  see  p.  63  infra.  Plaintiff's 
Brief  at  9-24. 

2  Although  no  evidentiary  hearing  was  held  by  this  court, 
various  depositions,  testimony,  affidavits,  and  other  eviden- 
tiary materials  are  in  the  record  on  the  basis  of  stipulations 
by  the  parties. 

3  This  opinion  was  subsequently  confirmed  officially  by  the 
Attorney  General.  See  43  Op.  Att'y  Gen.  No.  1  (Sept.  6, 
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were  elaborated  in  a  letter  from  plaintiff  to  Arthur  F. 
Sampson,  Administrator,  General  Services  Administra- 
tion (GSA),  dated  September  6,  1974  and  which  was 
accepted  by  Sampson  the  next  day.  Deposition  of  Arthur 
F.  Sampson  in  Nixon  v.  Sampson,  supra,  exh.  1;  Buchen 
Deposition  Vol.  2,  at  36-48;  Becker  Deposition  at  50-51, 
103       '  mi  as  b9fiDjm 

In  its  most  important  features,  the  Nixon-Sampson 
agreement  provides  that  all  "presidential  historical  ma- 
terials" 4  accumulated  during  the  Nixon  presidency  were 
to  be  placed  under  deposit  pursuant  to  the  Federal  Rec- 
ords Act,  44  U.S.C.  §§2101  et  seq.  (1970),  and  trans- 
ferred to  the  Administrator  of  GSA,  under  whose  cus- 
tody they  would  be  shipped  at  Government  expense  to  a 
Government  facility  in  California  near  Mr.  Nixon's  resi- 
dence. For  a  period  of  three  years  or,  in  the  case  of 
tape  recordings,  five  years,  access  to  the  materials  would 
be  limited  to  Mr.  Nixon  or  persons  authorized  by  him, 
although  access  required  two  keys,  one  in  Mr.  Nixon's 
and  one  in  GSA's  possession.  No  original  materials 
could  be  withdrawn  during  this  initial  stage,  but  Mr. 
Nixon  could  reproduce  any  document  and,  with  the  agree- 
ment of  GSA,  any  tape  recording.  If  any  materials  un- 
der deposit  were  sought  by  legal  process,  Mr.  Nixon 
was  to  receive  immediate  notification  to  enable  him  to 
assert  any  rights  or  privileges  he  might  have,  and  he 
agreed  to  afford  the  United  States  the  same  opportunity. 
After  the  three-year  period  had  expired,  Mr.  Nixon 
could  withdraw  from  deposit  any  documentary  materials 
he  wished  and  dispose  of  them  as  he  saw  fit.  As  of 
September  1,  1979,  Mr.  Nixon  made  a  gift  to  the 
United  States  of  the  tape  recordings,  subject  to  the  con- 
ditions that  he  could  direct  destruction  of  such  tapes 
as  he  wished  and  that  all  of  them  were  to  be  destroyed 
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4  See  note  6  infra. 
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if  Mr.  Nixon  died  and  in  any  event  not  later  than  Sep- 
tember 1,  1984.5 

After  implementation  of  this  agreement  had  been  de- 
layed at  the  instance  of  the  Special  Prosecutor  and  ne- 
gotiations between  the  Special  Prosecutor  and  plaintiff's 
attorney  reached  an  impasse,  plaintiff  filed  suit  in  the 
district  court.  Nixon  v.  Sampson,  supra.  That  action, 
brought  on  October  17,  1974,  named  Sampson,  Buchen, 
and  H.  Stuart  Knight,  Director  of  the  Secret  Service,  as 
defendants,  and  sought  to  enforce  compliance  with  the 
terms  of  the  Nixon-Sampson  agreement.  Shortly  there- 
after, two  groups  of  plaintiffs  (both  of  which  are  inter- 
venor-defendants  in  the  case  at  bar)  brought  suit  seek- 
ing to  have  the  materials  declared  the  property  of  the 
United  States  Government,  to  enjoin  their  transfer  to 
Mr.  Nixon,  and  to  gain  access  to  them  under  the  Free- 
dom of  Information  Act,  5  U.S.C.  §  552  (1970).  In  one 
such  action,  Hellman  v.  Sampson,  Civil  No.  74-1551 
(D.D.C.,  filed  Oct.  24,  1974),  Mr.  Nixon  was  named  as  a 
defendant  along  with  government  officials;  in  the  other, 
Reporters  Committee  for  Freedom  of  the  Press  v.  Samp- 
son, Civil  No.  74-1533  (D.D.C.,  filed  Oct.  21,  1974),  he 
was  subsequently  permitted  to  intervene,  Nixon  v.  Samp- 
son, supra,  at  118.  Ultimately,  these  two  actions  were 
consolidated  with  the  suit  brought  by  Mr.  Nixon,  and 
both  the  Special  Prosecutor  and  Jack  Anderson,  a  news- 
paper columnist,  were  permitted  to  intervene  in  Mr. 
Nixon's  suit,  the  former  as  a  defendant  and  the  latter 
as  a  plaintiff.  See  id.  at  114,  117-18. 

Before  that  litigation  had  been  filed,  Congress  had 
commenced  consideration  of  legislation  dealing  with  the 


5  The  agreement  is  reprinted  as  an  appendix  to  both  the 
Senate  and  House  of  Representatives  committee  reports.  See 
S.  Rep.  No.  93-1181,  93d  Cong.,  2d  Sess.  (1974);  H.  R.  Rep. 
No.  93-1507,  93d  Cong.,  2d  Sess.  (1974). 


105 


disposition  of  presidential  papers.  After  enactment  by 
Congress,  the  Act  was  signed  into  law  by  President 
Ford  on  December  19,  1974.  The  Act,  which  supersedes 
the  Nixon-Sampson  agreement,  directs  GSA  to  obtain  pos- 
session of  (1)  all  tape  recordings  of  conversations  re- 
corded by  any  federal  official  which  involve  Mr.  Nixon 
or  any  other  employee  of  the  Federal  Government  and 
were  recorded,  during  the  time  Mr.  Nixon  was  Presi- 
dent, in  the  White  House  or  other  offices  used  by  Mr. 
Nixon  (section  101(a));  and  (2)  all  "Presidential  his- 
torical materials"  for  the  same  period  (section 
101(b)).6  All  items  in  the  custody  of  GSA  are  to  be 
available  to  legal  process,  subject  to  any  rights,  defenses 
or  privileges  invoked  by  the  Government  or  any  indi- 
vidual (section  102(b));  to  Mr.  Nixon  or  his  designee 
(section  102(c));7  and  to  any  agency  or  department 
of  the  Federal  Government  for  lawful  Government  use 
(section  102(d)).8 


6  Section  101(b)(2)  incorporates  by  reference  the  defini- 
tion of  "historical  materials"  given  in  44  U.S.C.  §  2101  (1970), 
which  reads  in  relevant  part: 

"historical  materials"  including  [sic]  books,  correspond- 
ence, documents,  papers,  pamphlets,  works  of  art,  models, 
pictures,  photographs,  plats,  maps,  films,  motion  pictures, 
sound  recordings,  and  other  objects  or  materials  having 
historical  or  commemorative  value. 

7  Although  neither  the  Act  nor  the  regulations  promulgated 
pursuant  to  §  103  of  the  Act,  see  note  8  infra,  explicitly  grant 
Mr.  Nixon  the  right  to  reproduce  any  materials,  §  102(c)  pro- 
vides that  he  shall  have  access  "for  any  purpose  which  is  con- 
sistent with  the  provisions  of  this  title,  subsequent  and  sub- 
ject to  the  regulations  which  the  Administrator  shall  issue 
pursuant  to  section  103."  All  counsel  at  the  oral  argument 
on  the  merits  appeared  to  agree  that  plaintiff  would  be  able 
to  reproduce  the  materials  retained  in  government  custody. 

8  Section  103  of  the  Act  merely  directs  the  Administrator  to 
issue  regulations  to  assure  preservation  of  the  materials  in 
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Under  section  104(a)  of  the  Act,  the  Administrator 
is  directed  to  promulgate  regulations  governing  public 
access  to  the  materials  covered  by  section  101,  taking  into 
account  the  following  seven  factors: 

(1)  the  need  to  provide  the  public  with  the  full 
truth,  at  the  earliest  reasonable  date,  of  the  abuses 
of  governmental  power  popularly  identified  under  the 
generic  term  "Watergate" ; 

(2)  the  need  to  make  such  recordings  and  mate- 
rials available  for  use  in  judicial  proceedings; 

(3)  the  need  to  prevent  general  access,  except  in 
accordance  with  appropriate  procedures  established 
for  use  in  judicial  proceedings,  to  information  relat- 
ing to  the  Nation's  security; 

(4)  the  need  to  protect  every  individual's  right  to 

a  fair  and  impartial  trial; 

mji  inaminavoO  IuJwsT  101  jfismrmvoQ  i£'i9D9i  snj.to 

(5)  the  need  to  protect  any  party's  opportunity 

to  assert  any  legally  or  constitutionally  based  right 
or  privilege  which  would  prevent  or  otherwise  limit 
access  to  such  recordings  and  materials ; 

(6)  the  need  to  provide  public  access  to  those  ma- 
terials which  have  general  historical  significance, 
and  which  are  not  likely  to  be  related  to  the  need 
described  in  paragraph  (1)  ;  and 

(7)  the  need  to  give  to  Richard  M.  Nixon,  or  his 
heirs,  for  his  sole  custody  and  use,  tape  recordings 
and  other  materials  which  are  not  likely  to  be  re- 
lated to  the  need  described  in  paragraph  (1)  and 
are  not  otherwise  of  general  historical  significance. 

The  regulations  must  be  submitted  to  Congress,  either 
House  of  which  has  ninety  legislative  days  to  disapprove 
them  before  they  take  effect  (section  104(b)  (1) ) — a  pow- 
er the  Senate  exercised  with  respect  to  the  initial  set  of 


custody  and  to  prevent  unauthorized  access  to  them.  Such 
regulations  have  been  promulgated.  See  40  Fed.  Reg.  2669 
(1975),  to  be  codified  as  41  C.F.R.  §§  105.63.101-.303. 
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regulations  drafted  by  GSA.  121  Cong.  Rec.  S  15803-08 
(daily  ed.  Sept.  11,  1975).  Thereafter,  on  October  15, 
1975,  GSA  submitted  a  revised  set  of  regulations  to 
Congress.  As  of  this  date,  however,  no  regulations  have 
yet  taken  effect. 

Section  105  of  the  Act  grants  exclusive  jurisdiction 
to  the  District  Court  to  hear  a  variety  of  actions  in- 
volving the  Act,  regulations  promulgated  thereunder,  or 
materials  covered  by  section  101  (subsection  105(a));9 
contains  a  standard  separability  clause  (subsection 
105(b));  and  authorizes  payment  of  funds  to  any  indi- 
vidual who  is  found  to  have  been  deprived  by  the  Act  of 
private  property  without  compensation  (subsection 
105(c) ). 

Title  II  of  the  Act  establishes  a  National  Study  Com- 
mission on  Records  and  Documents  of  Federal  Officials, 
composed  of  members  of  Congress,  the  Executive,  the 
Judiciary,  and  private  citizens  from  the  archival  and 
learned  professions.  44  U.S.C.A.  §3318  (Supp.  %  Feb. 
1975).  The  Commission's  mandate  is  to  study  problems 
and  questions  relating  to  the  disposition  and  preservation 
of  records  and  documents  produced  by  federal  officials, 
with  a  view  toward  appropriate  legislative  recommenda- 
tions. Id.  §  3317.  Although  the  Commission's  report  to 

9  Section  105(a)  provides: 

The  United  States  District  Court  for  the  District  of 
Columbia  shall  have  exclusive  jurisdiction  to  hear  chal- 
lenges to  the  legal  or  constitutional  validity  of  this  title 
or  of  any  regulation  issued  under  the  authority  granted  by 
this  title,  and  any  action  or  proceeding  involving  the 
question  of  title,  ownership,  custody,  possession,  or  con- 
trol of  any  tape  recording  or  material  referred  to  in 
section  101  or  involving  payment  of  any  just  compensa- 
tion which  may  be  due  in  connection  therewith.  Any  such 
challenge  shall  be  treated  by  the  court  as  a  matter  re- 
quiring immediate  consideration  and  resolution,  and  such 
challenge  shall  have  priority  on  the  docket  of  such  court 
over  other  cases. 
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the  President  and  Congress  is  to  be  submitted  by  March 
31,  1976,  id.  §  3322,  as  of  December  10,  1975,  not  all  of 
the  members  had  yet  been  appointed,  and  the  first  meet- 
ing was  not  scheduled  until  December  15,  1975. 

On  December  20,  1974 — one  day  after  the  Act  was 
passed — Mr.  Nixon  filed  a  second  action,  the  one  now 
before  us,  against  the  Administrator  of  GSA  and  the 
United  States,  challenging  the  constitutionality  of  the 
Act,  together  with  a  request  for  convention  of  a  three- 
judge  court,  which  request,  after  some  delay,  was  ulti- 
mately granted.  See  Nixon  v.  Richey,  513  F.2d  427 
(D.C.  Cir.  1975)  (per  curiam),  motion  for  reconsidera- 
tion granted,  513  F.2d  430  (D.C.  Cir.  1975)  (per  cu- 
riam).10   This  court,  by  an  order  dated  May  1,  1975, 


10  Nixon  v.  Richey,  supra,  also  stayed  further  proceedings 
in  the  consolidated  cases — in  which  an  opinion  has  been  issued, 
see  Nixon  v.  Sampson,  supra,  but  no  judgment  entered — in 
order  to  permit  this  action  to  proceed  with  priority  in  accord- 
ance with  the  mandate  of  §  105(a)  of  the  Act,  see  note  9 
supra.  The  Court  of  Appeals'  opinion  indicates  the  reasons 
that  favor  according  priority  to  this  action.  513  F.2d  at  437- 
48.  It  also  states  that  it  will  dissolve  the  stay  whenever  this 
court  indicates  that,  in  its  view,  the  need  for  it  no  longer 
exists.  Id.  at  448.  Following  a  hearing  on  this  issue,  we  indi- 
cated in  our  order  of  May  1,  1975  that  we  concur  in  the  dis- 
cernible suggestion  of  Nixon  v.  Richey  that  the  central  pur- 
pose of  Congress,  in  relation  to  all  pending  litigation,  is  to 
have  an  early  and  prior  determination  of  the  Act's  constitu- 
tionality, and  that  we  therefore  had  no  disposition  to  request 
dissolution  of  the  stay.  Having  now  entered  judgment  in  this 
action,  we  are  simultaneously  requesting  the  Court  of  Appeals 
to  dissolve  the  stay,  thus  permitting  the  consolidated  cases  to 
proceed  in  whatever  manner  seems  fit  in  light  of  the  possi- 
bility of  appeals  in  this  action,  see  generally  IB  J.  Moore, 
Federal  Practice  T[0.416[l-4]  (1974),  and  cases  cited. 

At  present,  there  remain  outstanding  four  orders  issued  in 
Nixon  v.  Sampson  granting,  or  modifying  the  grant  of,  tem- 
porary injunctive  relief.  See  Order  of  October  21,  1974;  Sup- 
plemental Order  of  October  22,  1974;  Order  of  October  31, 
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granted  a  motion  by  the  Special  Prosecutor  to  intervene, 
although  he  subsequently  moved  for  and  was  granted 

1974;  Order  of  November  7,  1974.  Their  net  effect  is  as 
follows: 

1)  to  enjoin  the  government  defendants  from  effectu- 
ating the  Nixon-Sampson  agreement; 

2)  to  enjoin  the  government  defendants  from  disclos- 
ing, transferring,  disposing  of,  or  otherwise  making 
known  the  presidential  materials  in  custody,  except  as 
specifically  provided; 

3)  to  permit  production  of  materials  pursuant  to  sub- 
poena, discovery  demand,  or  court  order  in  any  civil  or 
criminal  case,  at  the  behest  of  a  grand  jury,  or  at  the 
behest  of  the  Special  Prosecutor; 

4)  to  provide  Mr.  Nixon  with  access  to  the  materials 
for  the  sole  purpose  of  preparing  to  testify  in  the  Water- 
gate trial  or  determining  whether  to  raise  any  privileges 
or  defenses  in  opposition  to  demands  or  subpoenas  for 
materials; 

5)  to  permit  use  of  the  materials  for  current  govern- 
ment business  upon  prior  notification  to  counsel  for  Mr. 
Nixon  and  with  the  consent  of  Philip  W.  Buchen; 

6)  to  grant  any  past  or  present  member  of  the  White 
House  Staff,  any  defendant  in  the  Watergate  criminal 
trial,  or  the  Special  Prosecutor  access  to  materials  under 
the  following  procedures: 

a)  a  request  shall  be  made  to  Philip  W.  Buchen, 
who  shall  advise  counsel  to  Mr.  Nixon,  the  court, 
and  the  Special  Prosecutor  of  the  request; 

b)  upon  receiving  the  consent  of  counsel  to  Mr. 
Nixon,  said  person  shall  be  granted  access  to  his/ 
her  files  for  the  purpose  of  taking  notes; 

c)  in  the  event  it  is  desired  to  reproduce  materials, 
notice  shall  be  served  upon  counsel  to  Mr.  Nixon, 
Mr.  Buchen,  the  Special  Prosecutor,  and  the  court; 

d)  counsel  for  Mr.  Nixon  or  Mr.  Buchen  shall  give 
or  withhold  consent  to  reproduction  of  materials, 
and  if  consent  is  withheld,  copies  shall  not  be  made; 

e)  any  search  for  materials  shall  be  conducted 
jointly  by  Mr.  Buchen  and  counsel  to  Mr.  Nixon, 
or  his  designated  agent. 
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leave  to  withdraw.11  That  order  also  permitted  the  other 
litigants  in  the  consolidated  cases  who  were  not  named 
parties  in  the  instant  case — Lillian  Hellman,  et  al.,  Re- 
porters Committee  for  the  Freedom  of  the  Press,  et  al., 
and  Jack  Anderson — to  proceed  in  this  case  as  inter- 
venor-defendants  on  a  joint  basis.  It  also  noted  our 
view  that  nothing  in  section  105(a),  or  the  meager  leg- 
islative history  dealing  with  this  provision,  suggests 
that  it  was  meant  to  override  or  negate  the  provisions  of 
28  U.S.C.  §§  2282,  2284  (1970),  calling  for  convention 
of  a  three- judge  court.  See  Nixon  v.  Rickey,  supra,  at 
441-42. 

The  order  also  declined  to  consider  separately  plaintiff's 
motion  for  a  preliminary  injunction,  instead  deferring 
that  question  and  combining  it  with  a  decision  on  the 
merits.   We  now  turn  to  that  decision. 

II.  The  Scope  of  Inquiry 

Before  examining  the  various  constitutional  issues,  we 
emphasize  that  the  question  before  us  is  a  narrow  one: 
Is  the  regulatory  scheme  enacted  by  Congress  unconsti- 


11  The  Special  Prosecutor's  Motion  for  leave  to  withdraw, 
filed  on  September  8,  1975,  stated  that  he  had  received  or 
listened  to  all  tape  recordings  that  were  arguably  relevant  to 
specified  investigations,  and  had  examined  all  files  likely  to 
contain  documents  pertinent  to  ongoing  investigations  and 
had  obtained  all  such  documents  contained  therein.  These 
materials  had  been  obtained  under  procedures  agreed  to  by 
the  Special  Prosecutor  and  counsel  for  Mr.  Nixon,  see  note 
10  supra,  who  assured  the  Special  Prosecutor  that  such  pro- 
cedures would  remain  in  effect.  In  light  of  that  assurance, 
the  existence  of  subpoena  power  for  use  by  the  Special  Prose- 
cutor if  necessary,  and  the  representation  by  the  United 
States  of  all  positions  the  Special  Prosecutor  would  have 
taken  in  this  litigation,  the  Special  Prosecutor  believed  his 
continuing-  participation  to  be  unnecessary.  We  agreed,  and  on 
September  17,  1975,  granted  his  motion. 
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tutional  without  reference  to  the  content  of  any  con- 
ceivable set  of  regulations  falling  within  the  scope 
of  the  Administrator's  authority  under  section  104(a)? 
Our  obligation  to  restrict  our  review  to  the  ques- 
tion of  the  Act's  facial  validity  vel  non  derives  from 
two  sources.  First,  as  a  three-judge  district  court,  our 
jurisdiction  is  invoked  because  of  the  need  to  adjudi- 
cate the  availability  of  injunctive  relief  against  enforce- 
ment of  a  statute  on  constitutional  grounds.  The  Su- 
preme Court  has  traditionally  taken  a  "constrictive 
view"  of  this  jurisdiction.  E.g.,  Hagans  v.  Lavine,  415 
U.S.  528,  543-45  (1974)  ;  Mitchell  v.  Donovan,  398  U.S. 
427,  431  (1970)  (per  curiam)  ;  Phillips  v.  United  States, 
312  U.S.  246,  251  (1941).  We  have  already  indicated 
in  our  order  of  May  1,  1975  that  we  would  restrict  our 
review  accordingly  to  consideration  of  the  propriety  of 
injunctive  relief  against  the  alleged  facial  unconstitu- 
tionality of  the  statute. 

Second,  we  are  under  the  prudential  duty  to  rule  on 
the  constitutionality  of  congressional  legislation  only 
where  absolutely  necessary,  e.g.,  Rosenberg  v.  Fleuti,  374 
U.S.  449,  451  (1963)  ;  Harmon  v.  Brucker,  355  U.S.  579, 
581  (1958)  (per  curiam)  ;  Powell  v.  Washington  Metro- 
politan Area  Transit  Comm'n,  466  F.2d  466,  468  (D.C. 
Cir.  1972)  (per  curiam)  ;  to  formulate  a  rule  of  law  no 
broader  than  is  necessary  to  decide  the  case  before  us, 
e.g.,  Garner  v.  Louisiana,  368  U.S.  157,  163  (1961); 
Alabama  State  Federation  of  Labor  v.  McAdory,  325 
U.S.  450,  461  (1945)  ;  to  seek  a  statutory  construction 
that  avoids  constitutional  difficulties,  e.g.,  Johnson  v. 
Robison,  415  U.S.  361,  366-67  (1974);  United  States  v. 
Witkovich,  353  U.S.  194,  201-02  (1957);  Buckley  v. 
Valeo,  519  F.2d  821,  874  (D.C.  Cir.  1975)  (per  curiam) 
(en  banc),  prob.  juris,  noted,  96  S.  Ct.  32  (Oct.  6,  1975) 
(Nos.  436,  437)  ;  and  to  refrain  from  ruling  on  specula- 
tive questions  based  upon  purely  hypothetical  fact  situ- 
ations that  may  never  come  to  pass,  e.g.,  Thorpe  v.  Hous- 
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ing  Authority,  393  U.S.  268,  283-84  (1969)  ;  United 
States  v.  Raines,  362  U.S.  17,  20-22  (1960)  ;  Langston  v. 
Johnson,  478  F.2d  915,  917  (D.C.  Cir.  1973). 

The  principal  policies  that  underlie  these  concerns — 
the  aid  to  constitutional  adjudication  provided  by  a  con- 
crete set  of  facts  and  adversary  presentation  of  argu- 
ment directed  to  those  facts,  and  the  need  to  limit  exer- 
cise of  the  delicate  power  of  judicial  review  to  cases  in- 
escapably calling  into  question  the  constitutionality  of  a 
statute — are  peculiarly  relevant  to  the  legislative  scheme 
before  us.  The  Act  in  terms  merely  directs  GSA  to  take 
custody  of  the  materials  that  fall  within  the  scope  of 
section  101,  and  to  promulgate  regulations  after  taking 
into  consideration  the  seven  factors  listed  in  section 
104(a).12  Those  factors  provide  broad  latitude  to  the  Ad- 
ministrator in  establishing  the  processes  and  standards 
under  which  the  materials  will  be  reviewed  and  public 
access  to  them  afforded.  With  respect  to  constitutional 
challenges  levelled  against  the  Act  by  plaintiff,  subsection 
104(a)  (5)  is  especially  noteworthy.  That  subsection  di- 
rects the  Administrator  to  take  into  account,  inter  alia, 
"the  need  to  protect  any  party's  opportunity  to  assert 
any  legally  or  constitutionally  based  right  or  privilege 
which  would  prevent  or  otherwise  limit  access  to  such 
recordings  and  materials.,, 

Because  of  the  Senate's  disapproval  of  GSA's  initial 
proposed  regulations,  there  are  currently  no  regulations 
in  effect.  When  regulations  finally  become  effective,  how- 
ever, they  could,  if  drafted  with  careful  attention  to  the 
directive  of  subsection  104(a)  (5),  eliminate  the  basis  for 
some  of  the  allegations  raised  by  Mr.  Nixon  that  his  rights 


12  One  qualification  of  the  statement  in  text  must  be  made. 
See  note  18  infra. 


113 


will  be  infringed.18  Objections  he  now  presses  might  be 
mooted  by  regulations  that  protect  the  very  rights  whose 
infringement  he  now  alleges;  hypothetical  horrors  pa- 
raded before  us  as  abstract  possibilities  might  never 
come  to  pass  under  the  regulations  finally  placed  in 
effect.  Although  written  in  the  somewhat  different  con- 
text of  a  state  statute  with  many  distinct  provisions,  the 
words  of  the  Supreme  Court  in  Watson  v.  Buck,  313 
U.S.  387  (1941),  are  apposite  to  the  problem  before  us: 

No  one  can  foresee  the  varying  applications  of  these 
separate  provisions  which  conceivably  might  be  made. 
A  law  which  is  constitutional  as  applied  in  one  man- 
ner may  still  contravene  the  Constitution  as  applied 
in  another.  Since  all  contingencies  of  attempted  en- 
forcement cannot  be  envisioned  in  advance  of  those 
applications,  courts  have  in  the  main  found  it  wiser 
to  delay  passing  upon  the  constitutionality  of  all  the 


13  By  its  terms,  §  104(a)  (5)  speaks  to  protection  of  any 
party's  "opportunity  to  assert  any  legally  or  constitutionally 
based  right  or  privilege  which  would  prevent  or  otherwise 
limit  public  access"  (emphasis  supplied).  It  would  be  pos- 
sible to  adopt  one  (or  both)  of  two  niggardly  readings  of 
this  provision:  (1)  the  subsection  applies  only  to  limitations 
on  access,  rather  than  limitations  on  the  screening  process, 
see  pp.  28-30  infra;  or  (2)  the  subsection  applies  only  to 
the  establishment  of  procedures  by  which  such  rights  can  be 
asserted,  rather  than  standards  that  themselves  seek  to  pro- 
vide protection.  Neither  reading,  it  seems  to  us,  is  required 
by  the  language,  and  each  appears  to  deny  §  104(a)  (5)  the 
scope  necessary  to  serve  its  purpose  of  permitting  the  Admin- 
istrator to  consider  the  constitutionality  of  any  regulations 
he  drafts  to  ensure  that  they  do  not  deprive  anyone  of  his 
constitutional  protections.  The  second  reading  plainly,  and  the 
first  reading  impliedly,  conflict  with  clear  manifestations  of 
congressional  intent  in  the  legislative  record.  See  pp.  24-25 
infra.  The  Proposed  Regulations  on  Public  Access,  as  re- 
vised, submitted  to  Congress  on  October  15,  1975  [hereinafter 
"Proposed  Regulations"],  plainly  reject  the  second  reading. 
See  §§  105-63.402-1,  .402-2.  Hence,  we  find  no  reason  to  so 
constrict  the  meaning  of  §  104(a)  (5). 
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separate  phases  of  a  comprehensive  statute  until 
faced  with  cases  involving  particular  provisions  as 
specifically  applied  to  persons  who  claim  to  be  in- 
jured. Passing  upon  the  possible  significance  of  the 
manifold  provisions  of  a  broad  statute  in  advance 
of  efforts  to  apply  the  separate  provisions  is  analo- 
gous to  rendering  an  advisory  opinion  upon  a  statute 
or  a  declaratory  judgment  upon  a  hypothetical  case. 

Id.  at  402  (alternative  holding)  ;  accord.  Communist 
Party  v.  SACB,  367  U.S.  1,  71  (1961)  ;  United  States 
v.  Spector,  343  U.S.  169,  172  (1952).  There  is,  there- 
fore, no  need  and  no  justification  for  this  court  now  to 
reach  constitutional  claims  directed  at  the  regulations 
and  that  the  promulgation  of  regulations  might  elim- 
inate, limit,  or  cast  in  a  different  light. 

It  is  not  unlikely  that  the  Administrator  may  find 
that  the  seven  factors  listed  in  section  104(a)  do  not  co- 
exist in  perfect  harmony,  and  compromise  and  accom- 
modation of  conflicting  directives  will  be  necessary.14  Yet 
in  resolving  such  conflicts  the  paramount  concern  will  be 
that  enunciated  in  subsection  104(a)  (5),  for  it  is  to  be 

14  Even  within  the  intervenor-defendants,  it  is  possible  to 
discern  important  differences  in  their  broader  objectives. 
Jack  Anderson  is  a  journalist,  as  are  some  members  of  both  of 
the  groups  of  intervenor-defendants.  Both  of  those  groups 
also  include  historians  and  political  scientists.  The  interest  of 
journalists  would  seem  to  lie  in  the  ability  to  review,  report, 
and  comment  upon  the  materials  in  question  with  some  im- 
mediacy. However,  as  one  noted  historian  has  remarked,  the 
interest  of  members  of  his  profession  is  quite  different: 

The  real  interest  of  the  historian  is  in  a  rich,  honest  and 
revealing  record  rather  than  in  instant  access;  and  the 
more  he  pushes  for  instant  access,  the  more  he  will  im- 
poverish the  record.  .  .  .  The  certainty  of  immediate  dis- 
closure would  have  a  chilling  effect;  and  the  result  would 
be  the  degeneration  of  the  research  quality  of  docu- 
mentary evidence. 

Schlesinger,  Who  Owns  a  President's  Papers?,  27  Manu- 
scripts 178,  181  (1975). 
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assumed  that  Congress  intended  its  regulatory  scheme  to 
conform  to  constitutional  requirements.  That  general  can- 
on of  construction,  here  reinforced  by  several  distinct  as- 
pects of  the  Act,15  will  require  the  Administrator  to  make 
a  considered  judgment  about  the  constitutionality  of  any 
regulatory  scheme  he  adopts,  for,  as  the  Supreme  Court 
has  recently  reminded  us,  "[i]n  the  performance  of  as- 
signed constitutional  duties  each  branch  of  the  Govern- 
ment must  initially  interpret  the  Constitution."  United 
States  v.  Nixon,  418  U.S.  683,  703  (1974). 16 


15  There  are  a  number  of  indications  of  congressional  con- 
cern that  this  Act  operate  within  constitutional  bounds.  In 
addition  to  the  standard  separability  clause  in  subsection 
105(b),  these  include  (1)  the  express  reservation  in  subsec- 
tion 102(b)  of  the  opportunity  of  any  party  to  raise  consti- 
tutional rights,  privileges  or  defenses  in  resisting  any  legal 
process  directed  to  the  materials;  (2)  the  reservation  in  sub- 
section 102(c)  of  plaintiff's  right  of  access  to  the  materials; 
(3)  the  directive  in  subsection  104(a)(4)  to  consider  the 
need  to  protect  the  right  to  a  free  and  impartial  trial;  (4) 
subsection  104(a)  (5),  as  has  been  discussed  in  text;  and  (5) 
the  provision  under  subsection  105(c)  of  funds,  if  necessary, 
to  compensate  any  individual  found  to  have  been  deprived 
of  private  property. 

16  In  his  Reply  Brief  at  69  n.42,  plaintiff  raises  for  the 
first  time  the  argument  that  one  of  the  seven  factors  included 
in  §  104(a) — specifically  §  104(a)  (1) — has  underlying  it  the 
impermissible  purpose  of  disclosure  to  the  public  of  informa- 
tion concerning  government  processes.  As  a  result,  plaintiff 
asserts,  any  regulations  resulting  from  consideration  of  that 
factor  are  constitutionally  defective  regardless  of  their  sub- 
stance. However,  we  find  no  reason  to  find  that  disclosure  of 
information  to  the  public  is  an  improper  purpose.  It  is  one, 
to  be  sure,  that  may  at  some  point  collide  with  various  consti- 
tutional protections  involving  privacy  or  confidentiality,  but 
that  is  not  an  indication  that  it  is  per  se  impermissible,  as 
plaintiff  himself  concedes  elsewhere,  see  Reply  Brief  at  16-17. 
See  also  note  46  infra.  Indeed,  this  purpose  has  been  identified 
in  numerous  cases  as  the  principal  objective  of  the  Freedom 
of  Information  Act,  5  U.S.C.  §  552  (1970),  with  no  indication 
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The  legislative  history  suggests  that  Congress  shared 
this  view  of  the  Administrator's  duties.  Senator  Javits, 
one  of  the  bill's  three  sponsors,  had  the  following  to  say 
about  the  criteria  of  section  104(a)  : 

The  criteria,  Mr.  President,  endeavor  to  protect  due 
process  for  individuals  who  may  be  named  in  the 
papers  as  well  as  any  privilege  which  may  be  in- 
volved in  the  -papers,  and  of  course  the  necessary 
access  of  the  former  President  himself. 

In  short,  the  argument  that  the  bill  authorizes 
absolute  unrestricted  public  access  does  not  stand  up 
in  the  face  of  the  criteria  and  the  requirement  for 
regulations  which  we  have  inserted  in  the  bill  today. 

There  will  be  no  broad  and  unrestricted  public 
access  which  could  nullify  the  criteria  to  which  I 
have  referred. 

120  Cong.  Rec.  S  18244  (daily  ed.  Oct.  3,  1974).  Sena- 
tor Nelson,  the  bill's  draftsman  and  principal  sponsor, 
expressed  the  same  view: 

The  sixth  principal  provision  concerns  public  ac- 
cess to  the  materials.  A  primary  purpose  here  is  to 
inform  the  American  people  of  the  full  truth  con- 
cerning the  Watergate  scandals.  However,  this  pur- 
pose should  not  override  all  regard  for  the  rights  of 
the  individual  to  privacy  and  a  fair  trial. 


that  it  has  any  constitutional  infirmity.  E.g.,  Renegotiation 
Bd.  v.  Bannercraft  Clothing  Co.,  415  U.S.  1,  17-18  and  cases 
cited  n.17  (1974);  EPA  v.  Mink,  410  U.S.  73,  79-80  (1973); 
Montrose  Chemical  Corp.  v.  Train,  491  F.2d  63,  66  (D.C.  Cir. 
1974).  Thus,  the  premise  of  impermissibility  upon  which 
this  argument  rests  is  fundamentally  unsound,  and  that  dis- 
poses of  the  issue  without  the  need  to  consider  the  validity 
of  the  second  part  of  the  argument.  Cf.  Palmer  v.  Thomson, 
403  U.S.  217  (1971);  compare  Brest,  Palmer  v.  Thompson: 
An  Approach  to  the  Problem  of  Unconstitutional  Legislative 
Motive,  1971  Sup.  Ct.  Rev.  95,  with  Ely,  Legislative  and  Ad- 
ministrative  Motivation  in  Constitutional  Law,  79  Yale  L.J. 
1205  (1970). 
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Id.  at  S  18236.  Senator  Ervin,  the  third  sponsor  and  the 
floor  manager  of  the  bill,  was  in  agreement  with  this 
view. 

Nobody's  rights  are  affected  by  this  bill,  because 
it  provides,  as  far  as  privacy  is  concerned,  that  the 
regulations  of  the  Administrator  shall  take  into  ac- 
count ...  the  opportunity  to  assert  any  legally  or 
constitutionally  based  right  which  would  prevent  or 
otherwise  limit  access  to  the  tape  recordings  and 
other  materials. 

Id.  at  S  18329.  (daily  ed.  Oct.  4,  1974).  See  also  id.  at  S 
18320  (remarks  of  Sen.  Ervin) ;  id.  at  H  11209  (daily 
ed.  Dec.  3,  1974)  (remarks  of  Rep.  Brademas). 

Finally,  in  the  event  that  a  particular  regulation,  or 
an  entire  set  of  regulations,  might  be  constitutionally 
defective,  judicial  review  under  Section  105(a)  of  the 
statute  is  available.17   If  a  reviewing  court  were  com- 


17  Of  course,  Congress  has  interposed  itself  between  the  for- 
mulation of  regulations  and  the  possibility  of  judicial  review 
of  regulations  that  have  become  effective,  by  reserving  a 
power  in  either  House  to  disapprove  within  90  legislative 
days  regulations  submitted  to  Congress.  See  §  104(b)(1). 
Moreover,  it  has  stated  that  the  Administrator  may  not  issue 
any  regulation  or  any  change  in  a  regulation  if  that  regulation 
or  change  is  disapproved  by  either  House.  §  104(b)  (2).  The 
validity  of  such  a  delegation  by  Congress  to  each  House  has 
never  been  authoritatively  established,  see  Testimony  of 
Antonin  Scalia  on  H.R.  8231  &  H.R.  3658  before  the  Sub- 
comm.  on  Administrative  Law  and  Governmental  Relations  of 
the  House  Judiciary  Comm.,  Oct.  29,  1975;  though  were  it 
thought  to  be  unconstitutional,  only  §§  104(b)  (1),  (2)  would 
need  to  be  invalidated.  If  Congress  were  to  disapprove  regula- 
tions that  the  Administrator  believed  necessary  to  afford  ade- 
quate constitutional  protections,  the  Administrator  would 
find  himself  in  a  difficult  dilemma.  But  even  were  he  to  decide 
that  he  would  be  obligated  under  §  104(b)  (2)  to  adhere  to 
disapproval  by  one  House  of  Congress,  that  obligation  would 
only  delay,  not  defeat,  the  promulgation  of  an  effective  set  of 
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pelled  to  invalidate  challenged  regulations,  alternatives 
more  consistent  with  constitutional  requirements  could 

thereafter  be  adopted. 

It  is  for  compelling  reasons,  therefore,  that  we  limit 
our  inquiry  in  this  case.  In  particular,  we  decline  to 
reach  challenges  based  upon  the  alleged  infringement  of 
plaintiff's  constitutional  rights  or  privileges  caused  by 
the  possible  access  to  materials,  after  they  have  been 
processed,  by  members  of  the  public.18   The  imposition 


regulations  that  protects  constitutional  rights.  For  if  a  re- 
viewing court  were  to  hold  that  a  set  of  regulations,  whose 
content  was  due  in  part  to  exercise  of  the  power  to  disapprove 
delegated  to  a  single  House  of  Congress,  were  constitutionally 
defective,  the  Administrator  at  that  point  would  presumably 
be  free  to  draft  regulations  more  protective  of  constitutional 
rights,  ignoring  any  activity  of  a  single  House  if  a  court  had 
already  found  such  activity  to  render  regulations  unconstitu- 
tional. Thus,  even  were  we  to  assume  that  one  House  of  Con- 
gress already  has  acted,  see  121  Cong.  Rec.  S  15803-08  (daily 
ed.  Sept.  11,  1975),  or  will  act,  pursuant  to  a  validly  dele- 
gated power,  to  prevent  the  Administrator  from  adopting 
regulations  necessary  to  protect  constitutional  rights,  that 
would  not  argue  for  addressing  any  questions  other  than 
those  to  which  we  have  limited  ourselves. 

18  Subsection  102(d),  provides  that  the  materials  falling 
within  the  scope  of  §  101  shall  "at  all  times"  be  available  to 
executive  agencies  or  departments  for  "lawful  Government 
use,"  an  access  right  that  is  distinct  from  the  public  access 
to  be  provided  under  §  104(a).  Broadly  read,  §  102(d)  might 
be  thought  to  authorize  wholesale  access  by  executive  officials 
in  the  Federal  Government  for  a  wide  range  of  purposes,  some 
of  which  might  lead,  intentionally  or  unintentionally,  to  wide- 
spread circulation  of  materials  within  or  without  the  executive 
branch.  See  also  note  61  infra.  We  find  no  reason,  however, 
to  subscribe  to  such  a  reading.  For  all  of  the  reasons  provided 
in  this  part  of  the  opinion,  we  believe  that  Congress  must  be 
viewed  as  having  authorized  only  such  access  by  executive 
officials  as  will  not  violate  any  of  the  constitutional  rights  or 
privileges  of  Mr.  Nixon  discussed  below.  To  find  otherwise 
would  require  us  to  strike  down  as  invalid  that  subsection  of 
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of  restrictions  on  access  by  the  public,  or  by  anyone  other 
than  executive  officials  for  particular  purposes,  for  a 
fixed  period  of  years,  or  until  the  death  of  Mr.  Nixon 
and  others  participating  in  or  the  subject  of  communi- 
cations, could  eliminate  the  basis  for  plaintiff's  objections 
to  public  access.19  Providing  for  the  return  to  Mr.  Nixon, 

the  Act  (though,  in  light  of  the  separability  clause  and  the 
lack  of  dependence  of  other  aspects  of  the  regulatory  scheme 
on  that  provision,  not  the  entire  Act),  a  course  we  must 
eschew  if  possible.  Because  it  is  easy  and  sensible  to  read  the 
words  "lawful  Government  use"  to  include  the  notion  of  "Gov- 
ernment use  consistent  with  such  law  as  derives  from  consti- 
tutional strictures,"  and  because  the  legislative  history  does 
not  counsel  a  contrary  course,  see  pp.  24-25  supra,  we  en- 
dorse such  a  reading. 

19  There  exists  a  basic  set  of  donor-imposed  access  restric- 
tions that  was  first  formulated  by  Herbert  Hoover,  see  Affi- 
davit of  Richard  A.  Jacobs,  exh.  A,  and  followed  by  Presidents 
Eisenhower,  see  id.,  exh.  F;  Kennedy,  see  id.,  exh.  G;  and 
Johnson,  see  id.,  exh.  I.  Under  this  scheme  the  following  ma- 
terials would  be  restricted: 

1)  materials  that  are  security-classified; 

2)  materials  whose  disclosure  would  be  prejudicial  to 
foreign  affairs; 

3)  materials  containing  statements  made  by  or  to  a 
President  in  confidence; 

4)  materials  relating  to  the  President's  family,  personal, 
or  business  affairs  or  to  such  affairs  of  individuals  cor- 
responding with  the  President; 

5)  materials  containing  statements  about  individuals 
that  might  be  used  to  embarass  or  harass  them  or  mem- 
bers of  their  families; 

6)  such  other  materials  as  the  President  or  his  repre- 
sentative might  designate  as  appropriate  for  restriction. 

President  Franklin  Roosevelt  imposed  restrictions  very 
similar  to  numbers  1,  2,  4,  and  5,  and  in  addition  restricted 
(a)  investigative  reports  on  individuals,  (b)  applications  and 
recommendations  for  positions,  and  (c)  documents  containing 
derogatory  remarks  about  an  individual.  Affidavit  of  William 
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pursuant  to  subsections  104(a)  (5)  and  (7),  of  materials 
implicating  his  personal  or  political  privacy  rights  could 
have  similar  effect.  Because  we  believe  such  regulations 
fall  plainly  within  the  Administrator's  authority,  we  find 
no  need  to  adjudicate  claims  that  such  regulations  could 
moot.20 

What  remains  before  us,  then,  is  the  question  whether 
the  process  by  which  the  materials  will  be  reviewed  and 
classified,  leading  to  the  imposition  on  various  classes  of 
them  of  whatever  access  restrictions  are  included  in  the 
regulations,  is  constitutional.  All  of  the  parties  appear 
to  agree  that  more  or  less  comprehensive  review  by  gov- 
ernment archivists  seems  contemplated  under  the  Act — 
processing  much  like  that  used  to  review  the  materials 
accumulated  by  presidential  administrations,  and  de- 
posited in  presidential  libraries,  since  President  Franklin 
D.  Roosevelt's  time.  See  pp.  42-46  and  notes  31-33  infra. 
In  considering  a  comprehensive  review  process,  however, 
we  do  not  overlook  the  possibility  that  procedures  might 
be  adopted  which  would  permit  some  deviation  from  re- 
viewing each  tape  recording  or  document  on  a  literally 
word-by-word  basis.  Without  suggesting  that  the  Consti- 
tution requires  adoption  of  any  of  the  following — a  ques- 
tion about  which  we  express  no  view — we  note  a  variety 
of  archival  practices  that  might  be  adopted — either  be- 


ll. Emerson,  July  22,  1975,  exh.  B.  President  Truman's  re- 
strictions were  like  those  of  Hoover,  Eisenhower,  Kennedy, 
and  Johnson,  except  that  he  made  no  provision,  like  number 
6  above,  for  restriction  merely  at  his  own  instance.  Affidavit 
of  Richard  A.  Jacobs,  exh.  D. 

See  also  note  52  infra  (describing  one  restriction  on  public 
access  contained  in  the  Proposed  Regulations). 

20  In  Buckley  v.  Valeo,  supra,  the  Court  of  Appeals  for  this 
Circuit  faced  a  not  dissimilar  situation,  and  adopted  a  similar 
approach.  See  p.  93  infra. 
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cause  expressly  mandated  by  regulation  21  or  merely  as 
a  matter  of  course — to  limit  any  invasion  of  plaintiff's 
constitutionally  protected  interests  by  the  screening  proc- 
ess: 

1.  A  practice  of  requiring  archivists  to  make  the 
minimal  intrusion  necessary  to  classify  material. 
Identification  by  signature,  the  file  within  which  ma- 
terial is  found,  general  nature  (as  with  diaries,  or 
dictabelts  serving  the  same  function),  a  cursory 
glance  at  the  contents,  or  other  means  could  signifi- 
cantly limit  infringement  of  plaintiff's  interests 
without  undermining  the  effectiveness  of  screening 
by  governmental  personnel.  Participation  by  Mr. 
Nixon  in  preliminary  identification  of  material  that 
might  be  processed  without  word-by-word  review 
would  facilitate  such  a  procedure.22 


21  The  commentary  to  §  105-63.401-2  of  the  Proposed  Regu- 
lations, supra  note  13,  suggests  that  each  individual  document 
or  tape  will  have  to  be  processed  "word-by- word."  Were  such 
a  regulation  to  be  placed  into  effect,  and  challenged  in  litiga- 
tion, a  court  would  then  be  forced  to  consider  whether  the 
phrase  "word-by-word"  is  to  be  interpreted  with  a  literalness 
that  would  preclude  adherence  to  any  of  the  three  practices 
outlined  in  text.  If  it  concluded  that  such  preclusion  was 
inescapable,  it  would  then  have  to  consider  whether  any  of 
those  practices  is  constitutionally  required.  Surely  if  the  an- 
swer to  the  second  inquiry  appeared  to  be  affirmative  and 
called  into  question  the  constitutionality  of  the  processing 
scheme,  the  court  would  be  especially  wary  of  adopting  a  lit- 
eral reading  of  "word-by-word"  that  precluded  following  any 
of  the  three  practices.  But  if  in  the  final  balance  it  found  that 
a  regulation  actually  in  effect  strictly  mandated  a  processing 
scheme  that  did  not  provide  adequate  protection  of  plaintiff's 
constitutional  rights,  that  would  require  invalidation  of  only 
a  regulation  rather  than  the  Act  itself. 

22  The  Supreme  Court  has  suggested  the  appropriateness  of 
such  procedures  in  related  situations  on  at  least  two  occasions 
involving  claims  by  the  Executive  that  confidential  govern- 
ment documents  are  not  subject  to  disclosure.  In  both  cases, 
the  Court  noted  the  possibility  that  the  Government  might 
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2.  A  practice  of  giving  Mr.  Nixon  some  voice  in  the 
designation  of  the  personnel  who  will  review  the 
materials,  perhaps  by  selecting  from  a  body  of  archi- 
vists approved  by  the  government. 

3.  A  practice  of  giving  Mr.  Nixon  notice  of  all  pro- 
posed classifications  of  materials  and  an  opportunity 
to  obtain  administrative  and  judicial  review  of  them, 
on  constitutional  or  other  grounds,  before  they  are 
effectuated.23 


demonstrate  by  extrinsic  evidence  that  certain  material  was 
privileged  and  that,  in  such  cases,  the  material  should  not 
even  be  reviewed  by  a  judge  in  camera.  See  EPA  v.  Mink, 
410  U.S.  73,  92-94  (1973);  United  States  v.  Reynolds,  345 
U.S.  1,  10  (1953).  See  also  pp.  81-82  infra. 

23  The  Proposed  Regulations,  supra  note  13,  do  not  expressly 
provide  that  Mr.  Nixon  be  notified  of  archival  decisions  to 
open  particular  materials  to  public  access,  although  they  do 
expressly  provide  for  publication  in  the  Federal  Register  of 
other  archival  decisions,  see  §§  105-63.401-2  (h) ,  .401-3.  None- 
theless, we  believe  that  the  Act,  the  overall  scheme  established 
by  the  regulations,  and  basic  notions  of  procedural  fairness  all 
suggest  that  some  practice  should,  and  in  all  likelihood  will, 
be  adopted  by  which  Mr.  Nixon  may  obtain  notice  of  decisions 
to  permit  public  access  to  materials. 

Subsection  104(a)  (5)  expressly  requires  the  Administrator 
to  take  into  account  "the  need  to  protect  any  party's  oppor- 
tunity to  assert  any  legally  or  constitutionally  based  right  or 
privilege  which  would  prevent  or  otherwise  limit  access  to 
such  recordings  and  materials."  Because  of  the  vast  quantity 
of  materials,  it  would  be  difficult  for  plaintiff  to  assert  that 
privacy  rights  require  restricting  access  to  particular  items 
when  he  may  not  recall  even  what  items  are  included  in  the 
materials  or  be  able  to  reconstruct  their  contents.  It  is  true 
that  subsection  102(c)  of  the  Act  gives  him  a  right  of  access 
to  the  materials,  but  surely  that  access  right  becomes  far 
more  meaningful,  insofar  as  it  is  designed  to  aid  him  in  de- 
termining whether  to  challenge  the  treatment  of  particular 
items,  if  he  has  some  way  of  knowing  what  items  are  about  to 
be  made  public.  Otherwise,  either  Mr.  Nixon  must  have  per- 
fect recall  of  the  materials,  which  is  difficult  to  expect,  or  the 
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There  is,  of  course,  no  certainty  that  regulations  re- 
stricting public  access  or  practices  narrowly  tailoring 
the  screening  process  will  be  adopted.  Were  we  to  try 
to  anticipate  all  possible  constitutional  questions,  how- 
ever, we  would  run  the  risk  of  rendering  an  advisory 
opinion  as  to  some  questions  if  such  regulations  or  prac- 
tices were  ultimately  adopted.  For  that  reason,  and  in 
light  of  the  Administrator's  duty  to  draft  regulations 
that  scrupulously  protect  the  constitutional  rights  of  all 
parties  concerned,  we  discuss  below  only  questions  di- 
rected toward  the  statute  on  its  face  and  aspects  of  the 
screening  process  that,  in  their  broadest  outlines,  we  be- 
lieve will  necessarily  be  included  in  any  processing  con- 
ducted under  a  valid  set  of  regulations. 

III.  Claims  Relating  to  the  Separation  of  Powers 

Mr.  Nixon  asserts  two  different  challenges  to  the  oper- 
ation of  the  Act  that  derive  from  separation  of  powers 
concerns.  First,  he  argues  broadly  that  the  Act  infringes 
the  powers  of  the  President  and  hence  represents  an  un- 
constitutional invasion  of  the  executive  sphere  by  Con- 
gress. Second,  he  insists  that  the  Act  infringes  his  presi- 


risk  must  be  run  that  he  would  be  unable  to  assert  his  privacy 
rights  before  public  access,  in  his  view,  had  already  violated 
them.  Similarly,  the  scheme  of  administrative  and  judicial 
appeals,  see  §  105-63.401-4,  provided  in  part  to  protect  per- 
sonal rights  against  infringement  by  archival  decisions,  is 
extremely  difficult  to  employ  when  those  decisions  are  un- 
known. 

We  believe,  then,  that  Mr.  Nixon's  right  to  challenge  par- 
ticular archival  decisions  as  respects  his  privacy  interests  is 
hardly  a  meaningful  one  without  notification  of  decisions 
that  might  threaten  those  rights.  We  have  little  doubt  that  a 
workable  arrangement  can  be  devised  whereby  Mr.  Nixon's 
interests  are  protected  with  no  significant  disruption  of  the 
review  process,  and  we  believe  that  the  spirit  of  the  Act  and 
the  regulations  requires  no  less. 
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dential  privilege  as  recognized  by  the  Supreme  Court  in 

United  States  v.  Nixon,  supra. 

In  asserting  a  broad  separation  of  powers  claim,  plain- 
tiff points  to  a  number  of  decisions  suggesting  that  the 
three  branches  of  government  are  totally  distinct  and 
autonomous,  and  that  the  separation  of  powers  doctrine 
bars  actions  by  one  branch  that  even  indirectly  impinge 
upon  another.  Plaintiff's  Brief  at  83-85,  citing  Humph- 
rey's Executor  v.  United  States,  295  U.S.  602,  629-30 
(1935),  O'Donoghue  v.  United  States,  289  U.S.  516,  530 
(1933),  and  Springer  v.  Government  of  the  Philippine 
Islands,  277  U.S.  189,  201  (1928).  See  also  Plaintiff's 
Brief  at  95-96,  quoting  Myers  v.  United  States,  272  U.S. 
52,  167  (1926).  Presidential  control  over  the  disposition 
of  presidential  papers  is  stated  to  be  an  essential  incident 
of  the  conduct  of  the  presidency,  an  incident  sanctioned 
by  past  practice  as  well  as  necessity.  Congressional  in- 
terference with  such  control,  so  it  is  said,  unconstitu- 
tionally infringes  powers  reserved  to  the  executive 
branch. 

Although  the  view  that  the  separation  of  powers  man- 
dates three  mutually  exclusive  branches,  each  entirely 
free  from  interference  by  the  others,  may  once  have  been 
ascendant  in  the  Supreme  Court,  it  is  inconsistent  with 
the  earliest  formulations,  as  well  as  the  most  recent  judi- 
cial and  scholarly  consideration,  of  the  doctrine.  Madison 
in  The  Federalist  No.  47,  reviewing  the  origins  of 
separation  of  powers  doctrine,  stated  that  "[o]n  the 
slightest  view  of  the  British  constitution  we  must  per- 
ceive, that  the  legislative,  executive  and  judiciary  depart- 
ments are  by  no  means  totally  separate  and  distinct  from 
each  other."  The  Federalist  325  (J.  Cooke  ed.  1961). 
He  continued  by  remarking  that  Montesquieu,  the  "ora- 
cle" always  consulted  on  the  subject,  id.  at  324, 

did  not  mean  that  these  departments  ought  to  have 
no  partial  agency  in,  or  no  controul  over  the  acts  of 
each  other.  His  meaning,  as  his  own  words  import, 
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and  still  more  conclusively  as  illustrated  by  the  ex- 
ample in  his  eye,  can  amount  to  no  more  than  this, 
that  where  the  whole  power  of  one  department  is 
exercised  by  the  same  hands  which  possess  the  whole 
power  of  another  department,  the  fundamental  prin- 
ciples of  a  free  constitution,  are  subverted. 

Id.  at  325-36  (emphasis  in  original).  Madison  illustrated 
and  supported  this  position  by  noting  that  in  the  state 
constitutions,  "there  is  not  a  single  instance  in  which  the 
several  departments  of  power  have  been  kept  absolutely 
separate  and  distinct."  Id.  at  327. 

Madison's  view  was  shared  by  Justice  Story,  who 
wrote : 

But  when  we  speak  of  a  separation  of  the  three 
great  departments  of  the  government,  and  maintain 
that  that  separation  is  indispensable  to  public  lib- 
erty, we  are  to  understand  this  maxim  in  a  limited 
sense.  It  is  not  meant  to  affirm  that  they  must  be 
kept  wholly  and  entirely  separate  and  distinct,  and 
have  no  common  link  of  connection  or  dependence, 
the  one  upon  the  other,  in  the  slightest  degree. 

I  J.  Story,  Commentaries  on  the  Constitution  §  525 
(M.  Bigelow  ed.  1905). 

The  view  espoused  in  the  cases  upon  which  plaintiff 
relies  reflects  a  stiffly  formal  and  mechanistic  view  of 
government,  one  that  does  not  admit  of  the  need  for 
flexibility  in  our  constitutional  system  to  respond  to 
changed  circumstances,  newly  perceived  needs,  and  prac- 
tical exigencies.  The  modern  view  of  separation  of  pow- 
ers rejects  the  metaphysical  abstractions  upon  which  Mr. 
Nixon  would  rely,  and  reverts  instead  to  a  more  prag- 
matic, flexible,  functional  approach.  It  was  well  elabo- 
rated in  Justice  Jackson's  concurring  opinion  in  Youngs- 
town  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  635 
(1952)  : 
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While  the  Constitution  diffuses  power  the  better  to 
secure  liberty,  it  also  contemplates  that  practice  will 
integrate  the  dispersed  powers  into  a  workable  gov- 
ernment. It  enjoins  upon  its  branches  separateness 
but  interdependence,  autonomy  but  reciprocity. 

That  excerpt  was  quoted  approvingly  most  recently  in 
United  States  vl  Nixon,  supra,  at  707,  in  which  the  Su- 
preme Court  reiterated  that  "the  separate  powers  were 
not  intended  to  operate  with  absolute  independence."  See 
also  Youngstoivn  Sheet  &  Tube  Co.  v.  Saivyer,  supra,  at 
610  (Frankfurter,  J.,  concurring)  ("the  content  of  the 
three  authorities  of  government  is  not  to  be  derived  from 
an  abstract  analysis.  The  areas  are  partly  interacting, 
not  wholly  disjointed." )  That  position  has  the  universal 
endorsement  of  commentators.  See,  e.g.,  1  K.  Davis,  Ad- 
ministrative Law  Treatise  §  1.09  (1958) ;  G.  Gunther, 
Constitutional  Law:  Cases  and  Materials  400  (9th 
ed.  1975) ;  L.  Jaffe,  Judicial  Control  of  Administra- 
tive Action  28-30  (1965)  ;  Cox,  Executive  Privilege,  122 
U.  Pa.  L.  Rev.  1383,  1387-91  (1974)  ;  Ratner,  Executive 
Privilege,  Self  Incrimination,  and  the  Separation  of 
Powers  Illusion,  22  U.C.L.A.  L.  Rev.  92-93  (1974). 

We  therefore  decline  to  embrace  plaintiff's  archaic 
view  of  the  separation  of  powers  as  requiring  three  air- 
tight departments  of  government.  This  is  not  to  say 
that  we  do  not  consider  the  preservation  of  executive 
autonomy  to  be  an  important  concomitant  of  a  system 
of  separated  powers.  Rather,  given  the  tension  between 
the  independence  and  interdependence  of  the  three 
branches,  separation  of  powers  questions  are  to  be  re- 
solved by  analyzing  with  particularity  the  extent  to 
which  an  act  by  one  branch  prevents  another  from  per- 
forming its  assigned  duties  and  disrupts  the  balance 
among  the  coordinate  departments  of  government.  To 
the  extent  such  interference  is  perceived,  the  inquiry 
must  then  shift  to  considering  whether  the  impact  of 
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an  Act  on  one  branch  of  government  is  justified  by  the 
need  to  pursue  objectives  whose  promotion  is  assigned 
by  the  Constitution  to  a  different  branch.  See  United 
States  v.  Nixon,  supra,  at  711-12;  Ratner,  supra,  at 
92-95. 

The  only  impairment  of  the  Executive's  ability  to  per- 
form its  duties  that  plaintiff  alleges  the  Act  would  cause 
is  the  detrimental  impact  that  disclosure  of  communi- 
cations given  to  the  President  in  confidence  would  have 
on  the  ability  of  future  Presidents  to  obtain  the  candid 
advice  necessary  for  effective  decisionmaking.  The  need 
for  protection  of  such  confidentiality,  as  deriving  from 
the  separation  of  powers,  was  recognized  by  the  Supreme 
Court  in  United  States  v.  Nixon,  supra,  at  708,  in  the 
form  of  a  qualified  privilege  for  certain  executive  com- 
munications. Both  the  Supreme  Court  and  the  court 
of  appeals  in  this  circuit,  however,  refused  to  recognize 
an  absolute  privilege,  id.  at  705-07;  Senate  Select  Comm. 
v.  Nixon,  498  F.2d  725,  729-30  (D.C.  Cir.  1974)  (en 
banc) ;  Nixon  v.  Sirica,  487  F.2d  700,  712-16  (D.C.  Cir. 
1973)  (en  banc)  (per  curiam),  instead  analyzing  with 
precision  in  each  case  how  to  accommodate  the  confi- 
dentiality protected  by  a  qualified  privilege  to  competing 
needs  of  other  branches.  The  contrasting  results  of 
United  States  v.  Nixon  and  Nixon  v.  Sirica,  on  the  one 
hand,  finding  the  needs  of  the  grand  jury  to  be  para- 
mount to  the  protection  of  executive  confidentiality,  and 
Senate  Select  Committee,  on  the  other,  finding  that  Com- 
mittee's needs  insufficiently  compelling  to  justify  an  in- 
road on  executive  confidentiality,  illustrate  the  need  for 
particularized  analysis  rather  than  mechanistic  formal- 
ism in  resolving  disputes  between  separate  but  interde- 
pendent branches. 

Although  Mr.  Nixon  denominates  his  claim  as  one  of 
presidential  rather  than  executive  privilege,  we  do  not 
assign  any  significance  to  semantic  distinctions  of  this 
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kind  in  the  context  of  the  case  at  bar.  What  we  have 
before  us  is  a  claim  of  privilege  to  protect  the  general- 
ized interest  in  free  and  candid  communication  to  the 
President  in  the  formulation  of  executive  policy.24  This 
is  the  same  privilege  recognized  in  United  States  v. 
Nixon,  Nixon  v.  Sirica,  and  Senate  Select  Comm.  v. 
Nixon.25  The  questions  we  face  are  who  can  assert  that 
privilege,  how  to  define  its  scope,  and  how  to  gauge 
its  force  when  compared  to  competing  considerations. 

Mr.  Nixon's  claim  of  privilege  could  be  easily  dis- 
posed of  were  we  to  hold  that  only  an  incumbent  Presi- 
dent may  assert  a  privilege  to  protect  presidential  con- 
fidentiality, even  as  to  communications  that  took  place 


24  Plaintiff's  argument  suggests  that  "executive  privilege" 
relates  to  the  need  to  protect  secret  information  involving 
military  and  foreign  affairs  and  national  security,  and  can  be 
asserted  by  the  incumbent  alone,  whereas  "presidential  privi- 
lege" is  designed  to  protect  the  generalized  interest  in  confi- 
dentiality of  all  communications  relating  to  executive  decision- 
making, and  can  be  asserted  only  by  the  individual  who  was 
President  at  the  time  of  the  communications.  Plaintiff's  Brief 
at  117-20.  This  case  presents  no  problem  concerning  secret 
information  pertaining  to  national  security,  and  thus,  like  the 
Supreme  Court  in  United  States  v.  Nixon,  supra,  at  710-11, 
712  &  n.19,  we  express  no  view  on  the  relevance  to  that  prob- 
lem of  anything  in  this  opinion.  As  to  what  plaintiff  terms 
"presidential  privilege,"  by  calling  it  "presidential"  rather 
than  "executive"  he  in  no  way  answers  the  open  question  as 
to  whether  a  former  President  may  assert  such  a  privilege; 
semantic  games  do  not  decide  difficult  questions.  In  what  fol- 
lows, we  refer  to  the  privilege  in  question  interchangeably  as 
"executive"  and  "presidential." 

-r>  Thus,  we  have  no  occasion  to  consider  the  extent  to  which 
the  constitutionally-based  executive  privilege  recognized  in 
United  States  v.  Nixon,  or,  to  the  extent  it  is  distinct,  any 
common  law  privilege  protecting  executive  confidentiality, 
encompasses  confidential  communications  involving  executive 
officials  other  than  the  President.  See  NLRB  v.  Sears,  Roebuck 
&  Co.,  421  U.S.  132,  148-54  &  n.17  (1975),  and  cases  cited. 
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during  prior  administrations.  Since  President  Ford  has 
signed  the  legislation  and,  far  from  presently  asserting 
that  the  processing  scheme  contemplated  by  the  Act  is 
invalid,  his  administration  is  before  us  defending  it, 
the  privilege  protecting  presidential  confidentiality  argu- 
ably could  not  be  the  basis  for  invalidating  the  Act.29 
That  position  has  much  to  commend  it.  Invocation  of 
executive  privilege  reflects  a  determination  of  where  the 
public  interest  lies,  which  in  turn  requires  full  aware- 
ness and  consideration  of  all  the  desiderata  militating 
both  for  and  against  disclosure  in  a  particular  situa- 
tion. The  incumbent  President  alone  is  charged  with  the 
duty  under  the  Constitution  to  make  such  a  determina- 
tion as  part  of  his  obligation  to  execute  the  laws,  Sun 
Oil  Co.  v.  United  States,  514  F.2d  1020,  1027  (Ct.  CI. 
1975)  (Nichols,  J.,  concurring),  and  he  alone  has  the 
requisite  knowledge  of  all  facets  of  the  problem  and  the 
unique  perspective  necessary  to  such  a  decision.  87 
Harv.  L.  Rev.  1557,  1565  (1974).  It  is  for  this  reason 
that  the  analogous  principle  has  been  established,  in 
both  cases  involving  a  privilege  shielding  the  executive 
from  the  need  to  disclose  secret  information  and  cases 
involving  a  privilege  shielding  the  generalized  interest  in 
executive  confidentiality,  that  only  the  head  of  the  de- 
partment involved,  and  not  his  subordinates,  may  in- 
voke the  privilege.  See,  e.g.,  United  States  v.  Reynolds, 
345  U.S.  1,  7-8  (1953)  ;  Committe  for  Nuclear  Responsi- 
bility, Inc.  v.  Seaborg,  463  F.2d  788,  793-94  (D.C.  Cir. 
1971)  (per  curiam)  (by  implication);  Mitchell  v.  Bass, 
252  F.2d  513,  516  (8th  Cir.  1958);  Overby  v.  United 
States  Fidelity  and  Guaranty  Co.,  224  F.2d  158,  162-63 
(5th  Cir.  1955).   Furthermore,  if  the  incumbent  is  not 


26  The  incumbent  would,  of  course,  retain  the  right  to  assert 
executive  privilege  in  order  to  prevent  public  access  to  any 
materials  whose  disclosure  he  believed  would  undermine  ex- 
ecutive confidentiality  and  would  not  be  in  the  public  interest. 
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asserting  privilege,  there  is  little  chance  that  disclosure 
would  obstruct  the  ongoing  formation  and  implementa- 
tion of  executive  policy.  See  Cox,  supra,  at  1410  (by- 
implication).  Similarly,  the  incumbent  has  an  interest 
in  preventing  disclosure  of  the  confidences  of  predecessor 
administrators  when  he  believes  the  effect  will  be  to  dis- 
courage candid  presentation  of  views  by  his  advisors;  if 
he  fails  to  raise  a  claim  of  privilege,  surely  the  risk  of 
impairing  necessary  confidentiality  is  attenuated. 

In  addition,  to  the  extent  that  executive  privilege  is 
designed  to  shield  executive  officials,  whose  energies  are 
and  must  be  fully  devoted  to  the  vast  governmental  prob- 
lems which  they  confront,  from  burdensome  requests  for 
information,  see  United  States  v.  Nixon,  supra,  at  714, 
quoting  United  States  v.  Burr,  25  F.  Cas.  30,  34  (No. 
14,692d)  (CCD.  Va,  1807)  (privilege  serves  as  a 
"  'guard'  "  furnished  to  the  President  "  'to  protect  him 
from  being  harassed  by  vexatious  and  unnecessary  sub- 
poenas' "  i  ;  Cox,  supra,  at  1385;  cf.  Eastland  v.  United 
States  Serviceman's  Fund,  421  U.S.  491,  501-03  (1975); 
Dombrowski  v.  Eastland,  387  U.S.  82,  84-85  (1967)  (per 
curiam),  a  former  President  is  in  much  less  need  than 
an  incumbent.27    Finally,  an  incumbent  President,  re- 

27  There  is  a  distinct  question  of  the  President's  immunity 
from  legal  process,  which  more  directly  relates  to  the  problem 
of  vexatious  demands  for  information,  See,  e.g.,  Nixon  v. 
Sirica,  supra,  at  708-12;  G.  Gunther,  supra,  at,  457-59,  466- 
68;  Freund,  The  Supreme  Court,  1973  Term — Foreword:  On 
Presidential  Privilege,  88  Harv.  L.  Rev.  13,  19  (1974);  Gun- 
ther, Judicial  Hegemony  and  Legislative  Autonomy:  The 
Nixon  Case  and  the  Impeachment  Process,  22  U.C.L.A.  L. 
Rev.  30,  33-34  (1974).  The  Supreme  Court  in  United  States 
v.  Nixon  failed  to  keep  this  issue  distinct  from  the  question 
of  the  proper  scope  of  executive  privilege.  See  418  U.S.  at  705- 
07;  Gunther,  supra,  at  33-34;  Mishkin,  Great  Cases  and  Soft 
Law:  A  Comment  on  United  States  v.  Nixon,  22  U.C.L.A.  L. 
Rev.  76,  80  (1974).  In  light  of  the  special  circumstances  of 
that  case,  we  do  not  draw  great  significance  from  such  a 
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sponsible  to  the  electorate  for  his  actions  and  subject 
to  the  political  restraints  of  a  continuing  readjustment 
with  Congress,  is  less  likely  to  succumb  to  the  tempta- 
tion to  abuse  his  authority  to  claim  privilege.  See,  e.g., 
Cox,  supra,  at  1430-32;  Henkin,  Executive  Privilege; 
Mr.  Nixon  Loses  but  the  Presidency  Largely  Prevails,  22 
U.C.L.A.  L.  Rev.  40,  43  (1974);  Sofaer,  Book  Review, 
88  Harv.  L.  Rev.  281,  288-89,  292-94  (1974);  Winter, 
Book  Review,  83  Yale  L.  J.  1730,  1740-43  (1974);  87 
Harv.  L.  Rev.  1557,  1565  (1974).  Mr.  Nixon's  vol- 
untary disclosure,  while  in  office  and  after  great  pres- 
sure had  been  exerted,  of  materials  which  he  believed  to 
be  privileged,  see  10  Weekly  Comp.  of  Pres.  Docs.  449, 
450-58  (May  6,  1974),  indicates  that  the  political  check 
on  an  incumbent  is  more  than  academic. 

Several  judicial  pronouncements  have  held  or  suggested 
that  a  former  President  may  not  claim  executive  priv- 
ilege. See  Sum  Oil  Co.  v.  United  States,  supra,  at  1027 
(Nichols,  J.,  concurring)  ;  Order  and  Memorandum  of 
September  24,  1975  in  Halperin  v.  Kissinger,  Civil  No. 
1187-73  (D.D.C.,  filed  June  14,  1973),  at  1-2.  At  least 
one  other  has  taken  a  contrary  view.  See  Order  of  March 
26,  1975  in  Apton  v.  Wilson,  Civil  No.  798-72,  (D.D.C., 
filed  Apr.  24,  1972)  and  Kuhn  v.  Wilson,  Civil  No.  956- 
71  (D.D.C.,  filed  May  13,  1971)   (consolidated  cases).28 

merger.  However,  the  clear  holding  in  United  States  v.  Nixon, 
supra,  at  705-07  that  the  President  is  not  immune  from  ju- 
dicial process — the  same  holding  that  the  court  of  appeals  in 
this  circuit  had  earlier  made  in  Nixon  v.  Sirica,  supra,  at  708- 
12 — does  suggest  that  to  the  extent  any  weight  is  to  be  given 
to  a  President's  need  to  avoid  vexatious  demands  for  informa- 
tion, the  only  pertinent  doctrine  now  available  is  that  of  ex- 
ecutive privilege. 

28  The  principal  argument  in  favor  of  permitting  a  former 
President  to  retain  authority  to  assert  presidential  privilege 
is  that  political  partisanship  might  prevail  over  determina- 
tion of  the  public  interest  were  an  incumbent  administration 
alone  to  have  the  ability  to  assert  privilege.  Executive  confi- 
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We  do  not  believe  that  we  must  align  ourselves  with 
one  or  the  other  of  these  views.  See  Sun  Oil  Co.  v. 
United  States,  supra,  at  1025.  For  even  assuming  ar- 
guendo that  Mr.  Nixon  may,  as  a  former  President,  as- 
sert executive  privilege,  such  a  claim  is  not  as  forceful 
as  one  raised  by  an  incumbent.  All  of  the  reasons  mili- 
tating against  permitting  a  former  President  to  assert 
privilege  without  the  support  of  the  incumbent  suggest, 
at  the  least,  that  if  he  is  to  be  allowed  to  do  so,  such  a 
claim  carries  much  less  weight  than  a  claim  asserted 
by  the  incumbent  himself. 

It  is  this  less  forceful  claim  that  we  consider  as 
the  basis  for  Nixon's  challenge  to  the  screening  process 
by  which  the  estimated  42,000,000  pages  of  documents, 
see  Hearings  on  GSA  Regulations  Implementing  Presi- 
dential Recordings  &  Materials  Preservation  Act  before 
the  Senate  Comm.  on  Gov't  Operations,  94th  Cong.,  1st 
Sess.  at  83  (1975)  [hereinafter  cited  as  Senate  Hearings 
on  GSA  Regulations],  880  tape  recordings,  see  id.  at  89, 
and  other  materials,  see  id.  at  92,  falling  within  section 
101  of  the  Act  will  be  reviewed.  This  claim  quite  plainly 
does  not  attach  to  all  of  these  items,  as  Mr.  Nixon  con- 
cedes. See  Plaintiff's  Brief  at  98.  He  estimates  that  he 
saw  no  more  than  200,000  of  the  documents  involved, 
Nixon  Deposition  at  15-16,  and  it  is  uncertain  to  what 
extent  the  privilege  protecting  presidential  confidenti- 
ality recognized  in  United  States  v.  Nixon  attaches  to 
materials  he  never  saw.2!>   In  any  event,  like  all  privi- 


dentiality  would  consequently  be  inadequately  protected,  and 
thus  the  ultimate  purpose  of  the  privilege — to  encourage  free 
and  open  communication  by  executive  officials — would  be  un- 
dermined. 

M  The  answer  to  this  question  would  depend  upon  at  least 
two  distinct  factors:  First,  the  extent  to  which  confidential 
executive  communications  not  involving  presidential  decision- 
making are  privileged,  see  note  25  supra,  and  second,  whether 
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leged  communications,  any  communications  here  pro- 
tected "must  originate  in  a  confidence  that  they  will 
not  be  disclosed."  8  J.  Wigmore,  Evidence  §  2285,  at 
527  (McNaughton  rev.  ed.  1961)  (emphasis  in  original). 
Moreover,  as  United  States  v.  Nixon  suggests,  the  privi- 
lege is  limited  to  communications  "in  performance  of  [a 
President's]  responsibilities,"  418  U.S.  at  711,  "of  his 
office,"  id.  alt  713,  and  "in  the  process  of  shaping  policies 
and  making  decisions,"  id.  at  708.  See  Nixon  v.  Sirica, 
supra,  at  717  ("in  the  President's  performance  of  his  of- 
ficial duties");  Cox,  supra,  at  1411  n.106;  cf.  Eastland 
v.  United  States  Servicemen9 s  Fund,  supra,  at  501  (im- 
munity of  legislators  deriving  from  the  Speech  and  De- 
bate Clause  encompasses  actions  within  the  "  'sphere  of 
legitimate  legislative  activity'"),  and  cases  cited.  Un- 
doubtedly, some  of  the  200,000  documents  Mr.  Nixon 
himself  saw,  as  well  as  many  of  the  others  and  sig- 
nificant portions  of  the  tape  recordings,  are  not  re- 
lated to  the  discharge  of  presidential  duties  and  hence 
fall  outside  the  scope  of  this  protection.  Moreover,  a 
strong  argument  can  be  made  that  as  to  some  of  the 
materials  encompassed  by  the  Act  and  related  to  presi- 
dential duties,  prior  disclosures  by  Mr.  Nixon,  see  10 
Weekly  Comp.  of  Pres.  Docs.  997,  1008-09  (Aug.  3, 
1974) ;  10  id.  449,  450-58  (May  6,  1974) ;  H.R.  Rep.  No. 
93-1305,  93d  Cong.,  2d  Sess.,  at  191-205  (1974),  con- 
stitute a  waiver  of  any  privilege,  see  8  J.  Wigmore, 
supra,  §§  2327-29;  C.  McCormick,  Handbook  of  the 
Law  of  Evidence  §  93  (2d  ed.  E.  Cleary  1972) ;  Model 


the  privilege  that  attaches  to  presidential  communications  ex- 
tends to  communications  never  directly  received  by  the  Presi- 
dent but  rather  channelled  in  a  variety  of  ways  to  him  or  his 
advisors.  However,  since  in  our  view  there  would  be  no  con- 
stitutional infirmity  in  the  statute  even  if  a  large  proportion 
of  the  materials  falling  within  the  Act  were  thought  to  be  pro- 
tected by  an  executive  privilege,  we  need  not  further  con- 
sider these  issues. 
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Code  of  Evidence  rule  231(b)  (1942) ;  Uniform  Rules 
of  Evidence  rule  510  (1974);  87  Harv.  L.  Rev.  1557, 
1566-68  (1974),  a  factor  that  the  court  of  appeals  in 
this  circuit  believed  to  be  relevant  in  judging  the  relative 
weight  of  the  competing  claims  of  the  grand  jury  and 
the  President  in  Nixon  v.  Sirica,  supra,  at  717-18. 

Thus,  the  executive  privilege  issue  reduces  to  the  fol- 
lowing: insofar  as  a  claim  of  privilege  by  Mr.  Nixon  has 
force  as  to  some  of  the  materials  covered  by  the  Act,  how 
serious  an  intrusion  on  executive  confidentiality  will 
screening  by  government  archivists  necessarily  be,  and 
do  the  objectives  served  by  the  Act  justify  that  intru- 
sion? Once  the  issue  is  properly  framed  in  this  fashion, 
we  believe  the  answer  to  it  is  relatively  easy. 

The  intrusion'  on  executive  confidentiality  that  review 
of  the  materials  by  government  archivists  would  consti- 
tute is,  in  our  view,  at  most  minimal.  For  that  confiden- 
tiality is  not  absolute  over  time,  but  rather  begins  to 
erode  after  an  administration  leaves  office.30  Presidents 


30  In  a  recent  English  case,  Lord  Chief  Justice  Widgery  was 
presented  with  an  action  by  the  Government  to  restrain  pub- 
lication of  the  diaries  of  former  Cabinet  Minister  Richard 
Crossman,  in  order  to  protect  the  confidentiality  of  communi- 
cations involving  Cabinet  Ministers.  In  deciding  against  the 
Government  and  in  favor  of  publication,  the  Lord  Chief  Jus- 
tice indicated  that,  in  his  view,  the  need  for  protection  of  such 
confidentiality  diminishes  over  time: 

It  may  be  that  in  the  short  run  (for  example,  over  a 
period  of  weeks  or  months)  the  public  interest  is  equally 
compelling  [as  in  cases  involving  national  security]  to 
maintain  joint  Cabinet  responsibility  and  the  protection 
of  advice  given  by  Civil  Servants,  but  I  would  not  accept 
without  close  investigation  that  such  matters  must,  as  a 
matter  of  course,  retain  protection  after  a  period  of 
years. 

There  must,  however,  be  a  limit  in  time  after  which  the 
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and  advisors  are  likely  to  write  memoirs  or  to  engage 
in  public  reminiscences  disclosing  communications  that 
once  were  confidential.  See  Intervenor-Defendants'  Joint 
Memorandum  at  132-37.  Indeed,  Mr.  Nixon,  like  Lyndon 
Johnson  before  him,  see  Affidavit  of  Mildred  Stegall  at 
1-2,  established  a  taping  system  precisely  to  aid  him  in 
preparation  of  his  memoirs,  see  Nixon  Deposition  at  72- 
73,  a  project  for  which  his  plans  were  known  while  in 
office,  Nesbitt  Deposition  at  10,  58-60.  Every  President 
since  Herbert  Hoover  has  deposited  presidential  papers 
in  presidential  libraries,  see  Senate  Hearings  on  GSA 
Regulations  at  105,  246-47;  Affidavit  of  Daniel  J.  Reed 
at  1,  an  example  Mr.  Nixon  says  he  intended  to  follow, 
see  Nixon  Affidavit  at  17-18;  see  also  Affidavit  of  Richard 
A.  Jacobs  at  7-8.  Over  time,  access  restrictions  have  been 
removed  from  most  of  the  materials  on  deposit,  afford- 
ing members  of  the  public  access  to  communications  that, 


confidential  character  of  the  information,  and  the  duty 
of  the  court  to  restrain  publication,  will  lapse. 

The  court  should  intervene  only  in  the  clearest  of  cases 
where  the  continuing  confidentiality  of  the  material  can 
be  demonstrated. 

Attorney  General  v.  Jonathan  Cape  Ltd.,  (Q.B.  Oct.  1,  1975), 
reported  in  London  Times,  Oct.  2,  1975,  at  8,  col.  1.  The 
British  Government  has  announced  that  no  appeal  will  be 
taken.  New  York  Times,  Oct.  10,  1975,  at  2,  col.  4. 

Mr.  Nixon  could  be  thought  to  agree  with  this  view  in  its 
broadest  form,  for  he  indicated  in  his  deposition  that  he 
believed  that  the  50-year  restriction  that  President  Johnson 
imposed  upon  access  to  the  tape  recordings  he  made  while 
in  office,  see  Affidavit  of  Mildred  Stegall  at  2,  was  "too  long." 
Nixon  Deposition  at  53-54. 

It  is  also  interesting  to  note  that  Franklin  D.  Roosevelt, 
while  indicating  that  some  restrictions  on  public  access  might 
stay  in  effect  as  long  as  50  years,  stated  that  restrictions  of 
an  average  length  of  10-15  years  should  suffice.  Affidavit  of 
William  R.  Emerson,  July  22,  1975,  exh.  A. 
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at  the  time  they  were  made,  were  confidential.31  Hence, 
there  has  not  been  any  practice  of  permanently  preserv- 
ing executive  confidentiality  in  recent  decades.  On  the 
contrary,  in  an  era  when  both  executive  responsibilities 
and  the  quantity  of  presidential  papers  were  increasing,32 
every  President  since  the  establishment  in  1934  of  the 

31  In  the  Hoover  Library,  there  are  no  restrictions  on  presi- 
dential papers,  although  some  restrictions  exist  with  respect 
to  personal  and  private  material.  Letter  of  July  17,  1975 
from  Thomas  T.  Thalken,  Director  of  the  Hoover  Library, 
to  R.  Stan  Mortenson,  at  1.  In  the  Roosevelt  Library,  less  than 
0.5%  of  the  materials  are  restricted.  Affidavit  of  William  R. 
Emerson,  July  23,  1975,  at  2.  There  is  no  evidence  in  the 
record  as  to  the  percentage  of  materials  currently  under  re- 
striction in  the  Truman  or  Eisenhower  Libraries.  In  the 
Kennedy  Library,  85%  of  the  material  has  been  processed, 
and  of  the  processed  materials,  only  0.6%  is  under  donor  (as 
distinguished  from  security-related)  restriction.  Letter  of 
August  12,  1975  from  David  J.  Anderson  to  R.  Stan  Morten- 
son,  at  3.  In  the  Johnson  Library,  review  of  nonclassified 
material  for  Johnson's  presidential  period  has  been  virtually 
completed,  and  more  than  99%  of  all  non-security  classified 
materials  are  unrestricted.  Affidavit  of  Harry  J.  Middleton 
at  3. 

In  each  of  the  presidential  libraries,  provision  has  been 
made  for  the  removal  of  restrictions  when  the  passage  of  time 
has  eliminated  the  circumstances  originally  thought  to  re- 
quire imposition  of  restrictions.  See  Affidavit  of  Richard  A. 
Jacobs,  exhs.  A,  D,  F,  H,  I;  Affidavit  of  William  R.  Emerson, 
July  22,  1975,  exh.  B;  Affidavit  of  William  R.  Emerson,  July 
23,  1975,  at  2. 

32  The  various  presidential  libraries  contain  the  following 
numbers  of  pages  of  documents  from  the  presidential  period : 
for  Hoover,  1  million;  for  Roosevelt,  10.5  million;  for  Truman, 
5.8  million;  for  Eisenhower,  11  million;  for  Kennedy,  13  mil- 
lion; and  for  Johnson,  17  million.  Affidavit  of  Daniel  J.  Reed 
at  2.  These  figures,  especially  when  adjusted  for  the  number 
of  years  each  President  was  in  office,  reveal  both  the  pattern 
of  increase  and  the  huge  gap  between  Mr.  Nixon's  42  million 
pages  of  documents  and  the  number  of  pages  of  any  of  his 
predecessors. 
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National  Archives  (and  Herbert  Hoover  as  well)  has 
turned  over  presidential  papers  for  governmental  pres- 
ervation and  eventual  disclosure. 

Perhaps  most  important,  the  screening  process  uni- 
formly employed  in  these  libraries — and  therefore  the 
practice  that  present  executive  officials  would  likely  ex- 
pect— involves  comprehensive  review  by  archivists  of  the 
materials  on  deposit,  including  those  upon  which  access 
restrictions  are  ultimately  imposed.33  We  would  have 
trouble  under  any  circumstances  finding  that  mere  screen- 
ing by  archivists,  whose  record  for  discretion  in  hanflling 
confidential  material  is  unblemished,  e.g.,  Affidavit  of 
William  R.  Emerson,  July  23,  1975,  at  2-3;  Affidavit  of 
Harry  J.  Middleton  at  2;  Affidavit  of  John  Stewart  at 
3-4,  substantially  infringes  executive  confidentiality,  es- 
pecially in  light  of  the  practices  that  might  be  adopted, 
see  pp.  28-30  supra,  to  limit  the  intrusiveness  of 
review.  Cf.  United  States  v.  Nixon,  supra,  at  706 
(finding  it  "difficult  to  accept  the  argument  that  even 
the  very  important  interest  in  confidentiality  of  Pres- 
idential communications  is  significantly  diminished  by 
production  of  such  material  for  in  camera  inspection 


33  See  Affidavit  of  Richard  A.  Jacobs  at  3,  4-5,  5-6,  8  &  exhs. 
A,  D,  F,  G,  &  I;  Affidavit  of  William  R.  Emerson,  July  23, 
1975,  at  1-2;  Affidavit  of  William  R.  Emerson,  July  22,  1975, 
at  2-3;  Affidavit  of  Daniel  J.  Reed  at  2-3;  Affidavit  of  John 
Stewart  at  3-4;  Letter  of  August  12,  1975  from  David  J. 
Anderson  to  R.  Stan  Mortenson,  at  3. 

It  is  true  that  past  Presidents  who  have  deposited  materials 
in  presidential  libraries  have  typically  removed  from  the  ma- 
terials deposited,  or  placed  under  seal,  a  few  materials  which 
they  did  not  wish  even  archival  personnel  to  view.  But  these 
exclusions  have  typically  centered  not  on  materials  involving 
confidential  government  decisionmaking,  but  rather  on  ma- 
terials involving  personal,  political,  family,  and  business 
affairs.  See  note  54  infra. 
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with  all  the  protection  that  a  district  court  will  be  obliged 
to  provide")  ;  Sun  Oil  Co.  v.  United  States,  supra,  at 
1024.  But  when  that  very  process  is  one  that  must  fairly 
have  been  anticipated  by  executive  officials  in  the  Nixon 
administration,  the  argument  that  such  screening  is 
likely  to  stifle  free  and  open  communication  in  the  future 
loses  virtually  all  weight  whatsoever. 

There  was,  moreover,  adequate  justification  for  the 
congressional  decision  to  entrust  custody  of  the  documents 
and  the  responsibility  for  their  screening  to  GSA  rather 
than  Mr.  Nixon.  Chief  Executives  are  not  by  nature  pro- 
fessional archivists,  and  they  lack  expertise  as  to  what 
materials  may  prove  to  be  of  historical  value.  See  H.R. 
Rep.  No.  93-1507,  93d  Cong.  2d  Sess.,  at  6  (1974)  (quot- 
ing Franklin  D.  Roosevelt)  : 

[Presidential  material]  should  be  kept  in  one  place 
and  kept  in  its  original  form  because  Presidential 
papers  and  other  public  papers  have  been  culled  over 
during  the  lifetime  of  the  owner,  and  the  owner  has 
thrown  out  a  good  deal  of  material  which  he  per- 
sonally did  not  consider  of  any  importance  which, 
however,  from  the  point  of  view  of  factual  history, 
may  have  been  of  the  utmost  importance. 

Review  of  materials  such  as  these  requires  both  enormous 
expertise  and  enormous  manpower,  see  Senate  Hearings 
on  GSA  Regulations  at  12-13,  90-132,  and  Congress  could 
legitimately  wish  to  establish  regularized  procedures  to 
ensure  that  the  process  by  which  the  materials  would  be 
reviewed  would  be  adequate  to  the  task.  Congress  might 
also  have  been  concerned  that  those  entrusted  with  re- 
viewing such  materials  be  not  only  expert,  see  Affidavit 
of  Daniel  J.  Reed  at  2-3,  but  disinterested.  Any  former 
President  is  virtually  certain  to  be  concerned  with  the 
light  in  which  history  will  view  the  record  of  his  tenure. 
His  quite  natural  hope  is  that  his  conduct  will  be  viewed 
with  favor,  and  if  he  were  to  possess  unbridled  control 


139 


over  the  papers  of  his  administration — the  raw  materials 
from  which  historical  judgments  will  be  fashioned — there 
is  always  some  risk  that  those  items  that  might  paint  a 
different  picture  from  the  one  he  would  like  to  portray 
will  be  subject  to  destruction  or  alteration,  or  otherwise 
unavailable  to  various  government  agencies  and  members 
of  the  public. 

That  risk  might  rationally  be  thought  by  Congress  to 
be  considerably  magnified  by  reference  to  the  circum- 
stances surrounding  Mr.  Nixon's  departure  from  office. 
The  investigations  conducted  by  the  House  Judiciary 
Committee  (culminating  in  a  recommendation  that  Mr. 
Nixon  be  impeached),  the  Watergate  Special  Prosecution 
Force,  and  the  Senate  Select  Committee  on  Presidential 
Campaign  Activities,  and  the  substantial  evidence  they 
brought  forth  which  might  reasonably  have  been  thought 
by  Congress  to  suggest  that  there  was  misconduct  on  the 
part  of  Mr.  Nixon  and  his  close  associates,  are  too  fa- 
miliar and  too  well-recorded  elsewhere  to  merit  elabora- 
tion by  us.  See  H.R.  Rep.  No.  93-1305,  93d  Cong.,  2d 
Sess.  (1974);  S.  Rep.  No.  93-981,  93d  Cong.,  2d  Sess. 
(1974)  ;  Watergate  Special  Prosecution  Force,  Report, 
[hereinafter  WSPF  Report]  Oct.,  1975,  and  sources  cited 
265-73.  The  temptation  to  distort  or  destroy  the  histori- 
cal record  might  be  thought  by  Congress  to  be  less  resisti- 
ble in  the  event  that  the  materials  provided  some  founda- 
tion for  allegations  that  misconduct  took  place.34  Without 


34  It  is  instructive  to  note  the  fate  of  the  papers  accumu- 
lated during  the  administration  of  Warren  Harding,  whose 
presidency  was  marked  by  the  Teapot  Dome  affair,  a  highly 
publicized  political  scandal  which,  at  least  in  terms  of  notor- 
iety, was  not  unlike  Watergate.  After  Harding's  death  while 
in  office,  the  papers  were  packed  and  stored.  Mrs.  Harding 
undertook  to  remove  and  examine  the  "Private  Office"  ma- 
terial, and  "[h]er  objective  seems  to  have  been  the  destruc- 
tion of  any  material  which  might  have  proven  harmful  to  the 
memory  of  her  husband."  She  burned  some  papers  while  they 
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indicating  any  view  about  the  accuracy  of  these  or  any 
other  allegations,  we  believe  that  Congress  had  before  it 
an  adequate  basis  for  concluding  that  responsible  process- 
ing of  the  materials  in  accordance  with  important  public 
interests  could  be  better  ensured  if  the  materials  were 
entrusted  to  government  archivists.35 

The  simplest  way  of  describing  the  public  interests 
served  by  the  Act  is  to  merge  all  of  them  under  the 

were  still  at  the  White  House.  After  the  remainder  were 
shipped  to  Ohio,  Mrs.  Harding  "alternately  designat[ed]  in- 
dividual items  or  entire  folders  for  destruction.  .  .  "  "The 
amount  [sic]  of  files  destroyed  by  Mrs.  Harding  cannot  be 
accurately  ascertained;  though  gaps  in  the  file  numbers  of  the 
private  office  papers  do  indicate  that  she  may  have  burned 
as  much  or  more  than  half  the  material  available  to  her." 
Lentz,  The  Warren  G.  Harding  Papers,  at  2-3  &  n.3  (Ohio 
Historical  Society,  Columbus,  Ohio  1970). 

The  presidential  papers  of  Presidents  Pierce,  Arthur,  and 
Coolidge  may  have  suffered  from  destruction  initiated  or  au- 
thorized by  these  Presidents.  McDonough,  Who  Owns  Presi- 
dential Papers?,  27  Manuscripts  2,  5  (1975). 

35  Mr.  Nixon  suggests  in  his  Reply  Brief  at  5  that  if  Con- 
gress' real  concern  were  preservation  of  the  materials  from 
destruction,  legislation  could  have  been  more  narrowly  tail- 
ored merely  by  prohibiting  Mr.  Nixon  or  anyone  else  from 
destroying  any  materials.  We  believe  this  argument  misses 
the  point.  To  begin  with,  Congress  might  legitimately  have 
entertained  doubts  about  whether  Mr.  Nixon  would  not  vio- 
late such  a  prohibition.  Moreover,  placing  the  materials  in 
custody  not  only  insures  against  destruction — it  also  is  the 
predicate  to  establishing  a  certain  and  effective  review  proc- 
ess to  classify  the  materials,  and  to  the  extent  that  is  per- 
mitted constitutionally,  to  provide  access  to  them.  A  law 
that  prohibited  destruction  and  mandated  government  cus- 
tody to  ensure  safekeeping,  but  nothing  more,  would  not 
adequately  serve  congressional  objectives,  for  those  objectives 
are  broader  than  mere  prevention  of  destruction,  and  as  we 
proceed  to  discuss,  depend  upon  eventual  access  to  particular 
materials  by  various  government  agencies  or  members  of  the 
public. 
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rubric  of  preservation  of  an  accurate  and  complete  his- 
torical record.  Although  such  a  characterization  is  justi- 
fiable, it  belies  the  multiplicity  of  ways  in  which  preser- 
vation serves  vital  national  interests.  Two  interests  in 
particular  seem  to  us  to  be  of  special  importance  and 
plainly  to  be  furthered  by  the  Act,  even  were  restrictive 
controls  on  access  by  the  general  public  imposed  by  reg- 
ulation. 

First,  and  most  broadly,  the  Act  serves  the  national 
interest  by  preserving  materials  upon  which  historians 
must  draw  in  order  accurately  to  recount  and  to  judge 
the  political  history  of  our  time.  See,  e.g.,  S.  Rep.  No. 
93-1181,  93d  Cong.,  2d  Sess.,  at  1,  3  (1974) ;  H.R.  Rep. 
No.  93-1507,  93d  Cong.  2d  Sess.,  at  2,  3,  8  (1974); 
Senate  Hearings  on  GSA  Regulations  at  256;  120  CONG. 
Rec.  S  16871  (daily  ed.  Sept.  18,  1974)  (remarks  of  Sen. 
Nelson) ;  id.  at  S  18235  (daily  ed.  Oct.  3,  1974) ;  id.  at 
S  18248  (remarks  of  Sen.  Ervin)  ;  id.  at  S  18259  (re- 
marks of  Sen.  Huddleston)  ;  id.  at  S  18260  (remarks  of 
Sen.  Ribicoff) ;  id.  at  S  18261  (remarks  of  Sen.  Muskie)  ; 
id.  at  S  18325  (daily  ed.  Oct.  4,  1974)  (remarks  of  Sen. 
Nelson)  ;  id.  at  H  11207  (daily  ed.  Dec.  3,  1974)  (re- 
marks of  Rep.  Brademas).  See  also  sections  101(b)  (1), 
104(a)  (7)  of  the  Act.36  Moreover,  the  Act  may  provide  a 
scheme  by  which  the  materials  are  not  only  preserved, 
but  may  be  screened  promptly  and  professionally  to  en- 
sure that  when  materials  become  available  to  public  ac- 
cess, they  will  be  readily  usable.  See  generally,  e.g.,  Hear- 
ings on  GSA  Regulations  at  1-232.  Congress  might  prop- 

36  As  of  June  30,  1975,  the  Roosevelt  library  had  issued 
5,009  research  passes,  each  valid  for  one  year.  Some  222  of 
the  researchers  using  these  passes  were  representatives  of  the 
media  or  employees  of  local,  foreign,  or  the  Federal  govern- 
ments. The  remainder  were  scholars,  students,  writers,  gene- 
alogists, and  other  researchers.  Affidavit  of  William  R.  Emer- 
son, July  22,  1975,  at  3.  Plainly,  then,  the  Roosevelt  library 
has  been  widely  used  for  historical  purposes. 
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erly  have  shared  the  sentiment  of  Harry  S.  Truman  that 
is  inscribed  at  the  entrance  to  the  library  housing  the 
presidential  papers  of  his  administration: 

This  library  will  belong  to  the  people  of  the 
United  States.  My  papers  will  be  the  property  of 
the  people  and  be  accessible  to  them.  And  this  is 
as  it  should  be.  The  papers  of  the  Presidents  are 
among  the  most  valuable  sources  of  material  for 
history.  They  ought  to  be  preserved  and  they  ought 
to  be  used. 

Whistle  Stop:  The  Harry  S.  Truman  Library  Institute 
Newsletter,  Vol.  3,  No.  2,  Spring,  1975,  at  l.37  It  would 
serve  little  purpose  to  recount  all  of  the  ways  in  which 
the  ability  of  a  nation's  citizens  to  understand  their  past 
enriches  their  lives  and  helps  them  to  evaluate  and  per- 
haps to  shape  the  present  and  future.38  It  should  suffice 


37  President  Truman  is  not  the  only  former  Chief  Executive 
to  recognize  the  importance  of  this  need.  See  note  53  infra. 
Indeed,  Mr.  Nixon  himself  has  stated  that  he  believes  the 
materials  at  issue  to  be  of  great  importance  to  future  his- 
torians : 

A.  [Mr.  Nixon]  .  .  .  My  reason  for  approving  [the 
tape  recording  system  in  presidential  offices]  was  pri- 
marily because  of  the  historical  significance.  I  knew 
of  it,  particularly  in  the  foreign  policy  area,  of  the 
conversations  that  were  taking  place  and  I  felt  having 
those  conversations  taped  for  purpose  [sic]  of  history 
would  be  very,  very  useful  and  that  it  [sic]  why  it  was 
done. 

Q.    That  was  the  reason? 
A.    That  was  my  primary  motivation. 
Nixon  Deposition  at  72-73. 

38  Senator  Huddleston  expressed  one  view  as  follows : 

There  is  a  maxim  which  says  we  should  learn  from 
history  in  order  not  to  repeat  our  mistakes.  However, 
if  one  man  is  allowed  to  selectively  edit  a  substantial 
portion  of  our  history  at  his  own  discretion  we  may 
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to  say  that  promotion  of  such  understanding  could  hardly 
be  more  integral  to  a  society  based  on  democratic  prin- 

very  well  be  destined  to  repeat  our  mistakes,  only  on  a 
grander  scale  next  time.  This  is  why  it  is  extremely 
vital  that  we  provide  the  means  for  settling  this  matter 
as  soon  as  possible. 

120  Cong.  Rec.  S  18259  (daily  ed.  Oct.  3,  1974). 

The  distinguished  English  historian  J.  H.  Plumb  has  re- 
cently discussed  with  eloquence  the  uses  of  history: 

There  has  so  far  always  been  a  need  in  human  societies 
to  possess  a  sense  of  worth  and  of  value.  This,  of  course, 
may  be  provided  in  non-historical  ways.  .  .  .  Some  men 
and  women  can  derive  it  from  the  richness  of  their  own 
instinctive  lives.  .  .  .  The  majority  of  men  and  women, 
however,  need  the  dimension  of  time  because  they  are 
conscious  of  it.  They  realize  that  they  are  part  of  an 
historical  process  that  has  changed  over  the  centuries, 
that  time  for  men  and  women  and  their  societies  can 
never  be  static,  or  at  least  has  never  been  static ;  that  the 
process  of  change  has  accelerated  and  is  accelerating  so 
that  they  require  to  know  what  the  nature  of  this  process 
has  been  and  is.  They  need  an  historical  past,  objective 
and  true. 

It  is  not  only  necessary  to  discover,  as  accurately  as 
the  most  sophisticated  use  of  evidence  will  allow,  things 
as  they  actually  were,  but  also  why  they  were  so,  and 
why  they  changed ;  for  no  human  societies,  not  one,  have 
ever  stood  still.  Although  we  carry  within  ourselves 
and  within  our  societies  innumerable  relics  of  the  past, 
we  have  discarded,  outgrown,  neglected  and  lost  far 
more.  .  .  .  The  historian's  purpose,  therefore,  is  to  deepen 
understanding  about  men  and  society,  not  merely  for  its 
own  sake,  but  in  the  hope  that  a  profounder  knowledge, 
a  profounder  awareness  will  help  to  mould  human  atti- 
tudes and  human  actions. 

J.  Plumb,  The  Death  of  the  Past  16,  105-06  (1970).  See 
also  Judge  Gasch's  Memorandum-Order  of  April  23,  1975  in 
Don't  Tear  It  Down,  Inc.,  v.  GSA,  Civil  No.  74-381  (D.D.C. 
filed  Mar.  4,  1974),  at  10-11,  reported  in  103  Daily  Wash. 
L.  Rep.  1921,  1925  (Nov.  11,  1975). 
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ciples  and  devoted  to  freedom  of  expression  in  the  politi- 
cal sphere  as  well  as  others.39 

Second,  preservation  of  these  materials  is  needed  to 
ensure  their  availability  for  successive  administrations 
engaged  in  policymaking.  See  S.  Rep.  No.  93-1181,  93d 
Cong.,  2d  Sess.,  at  3,  4,  5  (1974) ;  H.R.  Rep.  No.  93- 
1507,  93d  Cong.,  2d  Sess.,  at  3  (1974)  ;  120  Cong.  Rec. 
H  11211  (daily  ed.  Dec.  3,  1974)  (remarks  of  Rep. 
Abzug).   See  also  section  102(d)  of  the  Act.  Govern- 


39  See  Whitney  v.  California,  274  U.S.  357,  375  (1927) 
(Brandeis,  J.,  concurring)  : 

Those  who  won  our  independence  believed  that  the 
final  end  of  the  State  was  to  make  men  free  to  develop 
their  faculties;  and  that  in  its  government  the  delibera- 
tive forces  should  prevail  over  the  arbitrary.  They 
valued  liberty  both  as  an  end  and  as  a  means.  They 
believed  liberty  to  be  the  secret  of  happiness  and  cour- 
age to  be  the  secret  of  liberty.  They  believed  that  free- 
dom to  think  as  you  will  and  to  speak  as  you  think 
are  means  indispensable  to  the  discovery  and  spread  of 
political  truth;  that  without  free  speech  and  assembly 
discussion  would  be  futile ;  that  with  them,  discussion  af- 
fords ordinarily  adequate  protection  against  the  dis- 
semination of  noxious  doctrine;  that  the  greatest  men- 
ace to  freedom  is  an  inert  people;  that  public  discussion 
is  a  political  duty ;  and  that  this  should  be  a  fundamental 
principle  of  the  American  government. 

See  also  Cox  Broadcasting  Corp.  v.  Cohn,  420  U.S.  469,  495 
(1975)  ("Public  records  by  their  very  nature  are  of  in- 
terest to  those  concerned  with  the  administration  of  govern- 
ment, and  a  public  benefit  is  performed  by  the  reporting  of 
the  true  contents  of  the  records.  .  .  .")  ;  Red  Lion  Broad- 
casting Co.  v.  FCC,  395  U.S.  367,  392  (1969)  ("the  First 
Amendment  goal  of  producing  an  informed  public  capable 
of  conducting  its  own  affairs")  ;  Buckley  v.  Valeo,  supra,  519 
F.2d  at  867 ;  Attorney  General  v.  Jonathan  Cape  Ltd.,  supra 
note  30  (permitting  publication  of  confidential  diaries  of  a 
British  Cabinet  Minister  serves  the  "public  interest"  in 
"freedom  of  speech")  ;  Meiklejohn,  The  First  Amendment  is 
an  Absolute,  1961  Sup.  Ct.  Rev.  245,  255-57. 
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mental  programs  and  policies  do  not  expire  every  four  or 
eight  years;  the  information  and  lessons  gained  from 
past  experience  do  not  evaporate  the  moment  a  new  Presi- 
dent is  inaugurated.  In  both  the  first  presidential  transi- 
tion, from  George  Washington  to  John  Adams,  and  the 
most  recent  transition  following  Mr.  Nixon's  resignation, 
as  well  as  in  many  others,  the  importance  of  this  need 
has  been  recognized  by  making  some  provision  for  con- 
tinued access  to  documents  of  the  outgoing  administra- 
tion.40 That  practice  has  not,  to  be  sure,  been  uniform, 


40  When  George  Washington  left  office,  he  employed  two 
men  who  had  served  as  his  secretaries 

to  separate  from  his  papers  those  files  which  were  in- 
tended for  his  successor  in  office,  John  Adams,  and  to 
pack  and  send  the  remainder  to  Mount  Vernon.  It  was 
later  discovered,  as  the  result  of  a  request  from  Attorney 
General  Charles  Lee,  that  two  bundles  containing  orig- 
inal opinions  of  the  Heads  of  Departments  were  still  in 
the  possession  of  the  Secretary,  of  State,  who  had  bor- 
rowed and  failed  to  return  them.  He  promptly  made 
arrangements  for  their  return. 

Index  to  the  George  Washington  Papers,  Library  of  Con- 
gress, Manuscript  Division,  at  vii  (1964). 

Julian  P.  Boyd,  the  editor  of  the  Thomas  Jefferson  papers, 
in  his  Affidavit  at  2-3  stated  that  Jefferson  never  explained 
the  principle  underlying  his  practice  in  disposing  of  papers, 
but  described  that  practice  as  follows : 

During  his  two  terms  as  President,  Jefferson  was 
extremely  meticulous  in  depositing  in  the  various  de- 
partmental offices — State,  Treasury,  War,  Justice,  and 
Post  Office — every  document  having  any  relation  to  the 
conduct  of  the  public  business  or  being  in  any  sense  of- 
ficial in  nature.  As  a  result,  the  vast  bulk  of  records  of 
an  official  nature  generated  during  Jefferson's  presidency 
are  still  to  be  found  in  the  various  departmental  record 
groups  in  the  National  Archives. 

There  are  several  more  recent  examples  of  such  a  prac- 
tice. After  Franklin  Roosevelt's  death  during  World  War  II, 
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but  that  nonuniformity  may  only  reinforce  the  validity 
and  cogency  of  a  congressional  view  that  records  of  past 
executive  policymaking  ought  to  be  preserved  so  that  fu- 
ture administrations  can  have  ready  access  to  them  and 
a  desire  to  institutionalize  arrangements  conducive  to 
such  a  practice.  There  are  numerous  examples  in  the 
record  of  incumbent  administrations  having  to  apply  to 
presidential  libraries  for  permission  to  examine  records 
of  past  government  actions  that  relate  to  current  gov- 


it  was  clearly  essential  that  materials  relating  to  the  war 
effort  remain  available  to  the  Truman  administration.  Pur- 
suant to  an  agreement  between  Truman  and  the  executors 
of  Roosevelt's  estate,  the  so-called  Map  Room  papers  remained 
in  government  custody  until  the  Executive  no  longer  had 
need  for  them.  Affidavit  of  William  R.  Emerson,  July  22, 
1975,  exh.  C.  When  President  Johnson  suddenly  assumed 
office  after  the  assassination  of  John  F.  Kennedy,  "it  was 
deemed  necessary  to  retain  most  of  President  Kennedy's 
files  at  the  White  House  for  the  time  being  for  use  by  the 
Staff."  Affidavit  of  William  J.  Hopkins  at  12.  More  than 
18  months  after  that  transition,  the  executors  of  President 
Kennedy's  estate  expressly  indicated  that  the  Archivist  of 
the  United  States  was  authorized  to  make  available  to  Presi- 
dent Johnson  any  materials  needed  by  him  in  the  performance 
of  his  duties  as  President.  Affidavit  of  Richard  A.  Jacobs, 
exh.  H.  Most  recently,  when  Mr.  Nixon  left  office,  all  origin- 
als of  virtually  all  papers,  see  note  1  supra,  were  boxed  for 
shipment,  but  staff  members  were  to  make  copies  of  docu- 
ments necessary  for  continuity  in  government.  Nesbitt  Dep- 
osition at  40.  See  also  Nixon  Deposition  at  130,  134-36  (con- 
ceding that  various  materials  may  aid  continuity  in  govern- 
ment, but  suggesting  that  a  former  President  must  control 
them  to  preserve  executive  confidentiality).  See  also  note  53 
infra. 

It  is  no  doubt  true  that  the  need  for  retention  of  records 
is  most  critical  during  wartime  or  after  a  sudden  change  in 
administration.  That  does  not  indicate,  however,  that  the 
need  is  not  great  in  ordinary  times. 
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ernment  problems  41 — permission  that  has  not  uniformly 
been  granted.42  We  agree  with  the  assessment  of  this 
state  of  affairs  made  by  Arthur  Schlesinger,  Jr. : 


41  Evidence  in  the  record  establishes  that  numerous  re- 
quests have  been  made  by  officials  of  incumbent  administra- 
tions for  access  to  materials  housed  in  presidential  libraries. 
It  is  uncertain  and  perhaps  doubtful  that  the  record  reflects 
all  requests,  formal  or  informal,  that  have  been  made,  nor 
it  is  always  clear  whether  particular  requests  were  pursued 
and  ultimately  fulfilled.  Although  the  preponderance  of  re- 
quests have  related  to  foreign  affairs,  a  not  insignificant 
number  have  involved  domestic  policy.  The  requests  made 
have  related  to  such  diverse  topics  as  ongoing  policymaking 
in  the  field  of  foreign  affairs;  preparation  of  historical  ac- 
counts by  the  State  Department,  CIA,  military,  and  Atomic 
Energy  Commission;  a  New  Deal  dam  project;  pending  liti- 
gation involving  the  Federal  Government;  and  the  funding 
of  the  Kennedy  Center. 

For  the  relevant  evidence,  see  Affidavit  of  John  S.  D.  Eisen- 
hower at  7-8;  Affidavit  of  Daniel  J.  Reed,  exh.  D,  at  79;  Affi- 
davit of  John  Stewart  at  2-3;  Deposition  of  Jack  Nesbitt  at 
72 ;  Letter  of  July  23,  1975  from  William  R.  Emerson,  Direc- 
tor of  the  Roosevelt  Library,  to  R.  Stan  Mortenson,  at  2; 
Affidavit  of  William  R.  Emerson,  July  22,  1975,  at  3  &  exhs. 
D,  E,  G,  H,  I,  K,  L,  M,  N,  0,  P,  T,  U;  Letter  of  July  18,  1975 
from  John  E.  Wickham,  Director  of  the  Eisenhower  Library, 
to  R.  Stan  Mortenson,  at  1.  See  also  Affidavit  of  Jeanne  W. 
Davis  at  5-6. 

There  have  already  been  a  number  of  requests  for  mate- 
rials from  the  Nixon  administration.  See  Letter  of  July  29, 
1975  from  R.  Stan  Mortenson  to  Andrew  Krulwich,  and  at- 
tachments thereto. 

42  The  only  incident  of  this  nature  plainly  established  in 
the  record  occurred  during  President  Kennedy's  administra- 
tion. One  of  the  issues  in  American  foreign  relations  at  that 
time  was  providing  assurances  to  France  that  the  United 
States'  nuclear  deterrent  was  reliable.  In  expressing  doubts 
about  such  reliability,  the  French  Government  alleged  that 
during  the  1956  Suez  Crisis  the  United  States  had  failed  to 
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No  President  should  ever  have  to  apply  to  the  li- 
brary of  one  of  his  predecessors,  as  President  Ken- 
nedy had  to  apply  to  the  Eisenhower  Library  in  1962 
to  find  the  memorandum  of  a  presidential  conversa- 
tion with  an  English  Prime  Minister,  or  as  Presi- 
dent Johnson  had  to  apply  to  the  same  library  in 
1967  for  presidential  correspondence  with  a  Prime 
Minister  of  Israel. 

Schlesinger,  supra  note  14,  at  180.  Precedent  as  old  as 
Justice  Story's  opinion  in  Folsom  v.  Marsh,  9  F.  Cas.  342, 
347  (No.  4901)  (CCD.  Mass.  1841),  and  as  recent  as 
the  1974  Opinion  of  the  Attorney  General  on  ownership 
of  presidential  papers,  43  Op.  Att'y  Gen.  No.  1  (Sept. 
6,  1974),  at  5-7,  has  recognized  the  importance  of  this 
need,  as  did  Congress  with  respect  to  executive  records 
generally,  rather  than  presidential  materials  specifically, 
when  it  enacted  the  Federal  Records  Act  of  1950,  64 
Stat.  583,  codified  in  44  U.S.C  §§2101  et  seq.  (1970). 
We  believe  Congress  could  legitimately  believe  it  impor- 


support  France  and  Britain  after  the  Soviet  Union  had 
threatened  a  nuclear  attack  if  the  Suez  operation  continued. 
C.  Douglas  Dillon,  Ambassador  to  France  in  1956  and  later 
Secretary  of  the  Treasury,  contended  that  the  French  allega- 
tions were  inaccurate  and  sought  to  find  a  telegram  he  sent 
to  Washington  in  1956  indicating  that  he  had  provided  firm 
assurances  to  France.  After  failing  to  locate  it  in  State 
Department  files,  officials  of  the  Kennedy  administration  re- 
quested John  S.  D.  Eisenhower — the  former  President's  son 
and  the  individual  in  charge  of  his  papers — to  search  for  the 
telegram  in  question.  Mr.  Eisenhower  had  doubts  that  that 
request  truly  involved  national  security,  see  Affidavit  of  John 
S.  D.  Eisenhower,  exh.  B,  and  responded  that  the  request 
would  be  honored  only  if  made  personally  by  Secretary  of 
Defense  McNamara  to  President  Eisenhower.  McNamara  de- 
cided, in  light  of  the  need  to  preserve  cordial  relations  with 
President  Eisenhower  and  to  minimize  the  number  of  re- 
quests for  materials,  not  to  pursue  the  matter  and  to  rely 
merely  upon  Mr.  Dillon's  recollection.  Affidavit  of  Paul  H. 
Nitze,  at  2-6.  Cf.  pp.  95-96  &  note  68  infra. 
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tant  to  legislate,  as  it  did,  to  ensure  that  this  need  is 
served  by  a  regularized  and  certain  procedure.43 


43  Plaintiff  asserts  a  number  of  challenges  to  the  legitimacy 
or  importance  of  this  interest  as  a  basis  for  upholding  the 
Act,  all  of  which  we  believe  are  without  merit.  First,  he 
argues  that  this  purpose  was  not  considered  by  Congress  and 
is  nothing  more  than  a  post  hoc  rationalization.  Plaintiff's 
Reply  Brief  at  7.  Even  were  we  to  assume  that  a  court  is 
foreclosed  from  considering  purposes  mentioned  in  litigants' 
briefs  but  not  in  the  legislative  record,  an  issue  about  which 
we  express  no  opinion,  see  generally  Gunther,  The  Supreme 
Court,  1971  Term — Foreword:  In  Search  of  Evolving  Doc- 
trine on  a  Changing  Court:  A  Model  for  a  Newer  Equal 
Protection,  86  Harv.  L.  Rev.  1,  43-47  (1972),  that  would  be 
beside  the  point,  as  there  is  ample  evidence  in  the  legislative 
record,  cited  above  in  text,  that  this  purpose  was  considered 
in  Congress  and  the  purpose  is  apparent  from  the  face  of  the 
Act,  see  §  102(d). 

Second,  Mr.  Nixon  states  that  the  representative  of  Presi- 
dent Ford  who  negotiated  the  Nixon-Sampson  agreement  evi- 
dently felt  that  it  satisfied  the  Executive's  needs.  Plaintiff's 
Reply  Brief  at  7.  We  do  not  believe  that  approval  by  a  brand 
new  Chief  Executive  of  an  agreement  negotiated  in  some 
haste  and,  as  plaintiff  himself  notes,  see  p.  98  infra,  in  a  time 
of  some  turbulence,  necessarily  represents  the  considered 
judgment  of  the  executive  branch,  especially  since  such  a  con- 
tention is.  to  some  extent  inconsistent  with  President  Ford's 
having  signed  the  Act.  In  any  event,  we  are  certain  that 
Congress  is  not  bound  to  accept  as  conclusive  whatever  view 
of  the  needs  of  executive  continuity  a  document  such  as  the 
Nixon-Sampson  agreement  might  be  thought  to  imply. 

Plaintiff  also  asserts  at  p.  9  of  the  Reply  Brief  that  no  re- 
fusal by  Mr.  Nixon  to  permit  access  to  documents  for  na- 
tional security  purposes  has  been  presented.  The  short  an- 
swer to  this  argument  is  that  Congress  need  not  wait  until 
executive  needs  have  not  been  fulfilled  in  order  to  legislate  on 
important  matters  of  public  administration;  surely  "preven- 
tive medicine"  is  a  legitimate  legislative  technique.  Mr.  Nixon 
also  asserts  that  the  Act  is  overbroad  with  respect  to  this 
purpose.  However,  in  light  of  the  manner  in  which  all  of  the 
documents  are  mingled,  see  pp.  62-63  infra,  comprehensive 
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Although  these  two  interests  strike  us  as  the  most  sig- 
nificant, there  are  three  other  interests  of  considerable 
force  that  are  served  by  this  Act.  First,  the  events  of 
the  past  years,  and  the  widespread  allegations  surround- 
ing them,  might  properly  be  thought  by  Congress  to  have 
undermined  the  nation's  faith  in  its  political  processes 
and  its  confidence  in  its  future.  See  120  Cong.  Rec.  S 
18258  (daily  ed.  Oct.  3,  1974)  (remarks  of  Sen.  Cran- 
ston) ;  id.  at  S  18260  (remarks  of  Sen.  Ribicoff).  To  the 
extent  that  short-term  public  access  is  consistent  with 
preservation  of  constitutional  rights  and  privileges,  a  full 
airing  of  these  events  by  disclosure  of  materials  whose 
contents  are  peculiarly  informative  is  surely  a  legitimate 
congressional  pursuit.  See  S.  Rep.  No.  93-1181,  93d 
Cong.,  2d  Sess.,  at  3,  4,  6  (1974) ;  H.R.  Rep.  No.  93-1507, 
93d  Cong.,  2d  Sess.,  at  2,  8;  120  Cong.  Rec.  S  16871 
(daily  ed.  Sept.  18,  1974)  (remarks  of  Sen.  Nelson)  ;  id. 
at  S  18233,  18235  (daily  ed.  Oct.  3,  1974)  ;  id.  at  H  11207 
(daily  ed.  Dec.  3,  1974)  (remarks  of  Rep.  Brademas) ; 
id.  at  H  11211  (remarks  of  Rep.  McKinney).  See  also 
section  104(a)  of  the  Act.  And  here  too,  disclosure  serves 
values  at  the  core  of  the  First  Amendment.  See  pp.  50- 
52  and  note  39  supra.44 


review  would  be  necessary  to  ensure  that  all  materials  relat- 
ing to  this  purpose  could  be  segregated.  Although  the  fac- 
tors listed  under  section  104(a)  of  the  Act  do  suggest  that 
the  regulations  promulgated  thereunder  may  be  directed  to 
other  purposes  as  well,  we  believe  those  purposes  to  be  en- 
tirely valid.  And  legislation  is  not  overbroad  when  there  is 
no  narrower  way  to  serve  all  of  the  various  purposes  to  which 
it  is  directed.  Cf.  Note,  Legislative  Purpose,  Rationality,  and 
Equal  Protection,  82  Yale  L.J.  123  (1972).  With  respect  to 
the  entire  range  of  purposes  involved — especially  the  interest 
in  preserving  a  complete  and  accurate  historical  record — 
the  Act  on  its  face  is  not  overbroad.  See  pp.  62-63  infra. 

44  Although  Mr.  Nixon  appears  at  one  point  to  concede  the 
legitimacy  of  this  interest,  see  Reply  Brief  at  16-17,  else- 
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The  documents  and  tape  recordings  are  important  to 
the  legislative  branch  because  they  enable  Congress  to 
understand  how  our  political  processes  have  operated,  a 
necessary  predicate  to  informed  consideration  of  the  ap- 
propriateness of  legislative  reform  and  changes  in 
institutional  design.  See  S.  Rep.  No.  93-1181,  93d  Cong., 
2d  Sess.,  at  3,  4  (1974);  H.R.  Rep.  No.  93-1507,  93d 
Cong.,  2d  Sess.,  at  2,  3,  8  (1974) ;  120  Cong.  Rec.  S  16871 
(daily  ed.  Sept.  18,  1974)  (remarks  of  Sen.  Nelson); 
id.  at  S  18235  (daily  ed.  Oct.  3,  1974).  The  congressional 
power  to  investigate,  although  limited  to  areas  in  which 
Congress  possesses  legislative  authority,  Eastland  v. 
United  States  Servicemen1  s  Fund,  supra,  at  504  n.15,  is 
both  broad  and  integral  to  the  legislative  process,  id.  at 
504-05  and  cases  cited.  Information  from  both  recent  and 
more  distant  years  may  be  essential  to  guide  legislative 
decisionmaking,45  and  therefore,  by  preserving  the  Nixon 
presidential  materials,  the  Act  serves  to  aid  the  legisla- 
tive process.46 


where  he  suggests  it  is  illegitimate,  see  id.  at  69-70  and  n.42. 
For  reasons  outlined  in  note  16  supra,  we  believe  that  the  lat- 
ter position  must  be  rejected. 

45  The  record  provides  examples  of  such  requests  made  by 
members  of  Congress  or  congressional  committees  to  presi- 
dential libraries  to  use  materials,  requests  that  have  often 
been  honored.  See  Affidavit  of  Harry  J.  Middleton  at  4;  Affi- 
davit of  William  R.  Emerson,  July  22,  1975,  exhs.  S,  U;  Affi- 
davit of  Daniel  J.  Reed  at  3;  Affidavit  of  John  Stewart  at  2. 
A  number  of  requests  have  already  been  made  by  Congress 
to  obtain  from  Mr.  Nixon  materials  claimed  to  be  relevant 
to  matters  of  congressional  concern.  See  Affidavit  of  Raymond 
G.  Larroca  at  4-5. 

46  Plaintiff  at  182-85  of  his  brief  suggests  that  both  this 
interest  and  that  in  informing  the  public  cannot  be  considered 
to  be  especially  important  in  light  of  the  court  of  appeals'  de- 
cision in  Senate  Select  Comm.  v.  Nixon,  supra.  That  decision 
held  that  the  need  asserted  by  the  Select  Committee  was  in- 
sufficiently compelling  to  outweigh  the  need  to  preserve  ex- 
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Finally,  these  materials  are  important  to  the  Judiciary 
in  the  event  that  they  might  shed  light  upon  material  is- 
sues in  civil  or  criminal  litigation.  See  S.  Rep.  No.  93- 
1181,  93d  Cong.,  2d  Sess.,  at  1,  4,  6  (1974)  ;  H.R.  Rep. 
No.  93-1507,  93d  Cong.,  2d  Sess.,  at  2,  3,  8  (1974)  ;  120 

ecutive  confidentiality.  Although  there  is  some  language  in  the 
opinion  that  might  be  thought  to  support  plaintiff's  contention, 
see  498  F.2d  at  732,  we  believe  plaintiff's  reading  is  overly 
broad  and  therefore  misleading.  The  court  repeatedly  empha- 
sized that  its  holding  was  peculiarly  dependent  upon  the  spe- 
cial circumstances  of  that  case.  See  id.  at  731  ("[p]  articular ly 
in  light  of  events  that  have  occurred  since  this  litigation  was 
begun");  id.  at  732  ("In  the  circumstances  of  this  case,  we 
need  neither  deny  that  the  Congress  may  have,  quite  apart 
from  its  legislative  responsibilities,  a  general  oversight 
power.  .  .  .");  id.  at  733  (emphasizing  "the  peculiar  circum- 
stances of  this  case").  The  committee's  argument  that  it  had 
a  vital  need  for  the  material  sought  was  undercut  by  three 
important  factors:  first,  the  fact  that  much  of  the  material 
had,  during  the  pendency  of  the  suit,  been  voluntarily  re- 
leased by  Mr.  Nixon,  see  id.  at  732-33;  second,  the  fact  that 
the  House  Judiciary  Committee,  whose  functions  substan- 
tially overlapped  with  the  Select  Committee,  had  in  its  posses- 
sion copies  of  each  of  the  tapes  subpoenaed  by  the  Select  Com- 
mittee, making  the  need  merely  cumulative,  see  id.;  and  third, 
the  fact  that  disclosure  was  opposed  by  the  Special  Prosecutor 
because  it  might  prejudice  pending  criminal  prosecutions, 
see  Senate  Select  Comm.  v.  Nixon,  370  F.  Supp.  521,  522-23 
(D.D.C.  1974).  Moreover,  the  attempt  to  obtain  materials 
in  that  case  was  at  the  behest  of  a  single  committee  of  one 
House  of  Congress  rather  than  under  an  Act  approved  by  both 
Houses  and  signed  and  supported  by  the  President.  See 
Freund,  supra  note  27,  at  38;  Sofaer,  supra,  at  292  (by  impli- 
cation); cf.  O'Brien  v.  Brown,  409  U.S.  1,  5  (1972)  (per 
curiam).  Additionally,  the  Senate  Select  Committee  court 
did  not  consider  the  possibility  of  permanent  destruction  or 
unavailability  of  the  historical  record  in  reaching  its  decision. 
Finally,  we  note  that  the  infringement  of  executive  confi- 
dentiality caused  by  screening  materials  under  this  Act  is, 
for  reasons  already  discussed,  much  more  limited  than  re- 
lease of  materials  to  a  congressional  committee  whose  design 
was  in  part  to  inform  the  public. 


153 


Cong.  Rec.  S  16870-71  (daily  ed.  Sept.  18,  1974)  (re- 
marks of  Sen.  Nelson)  ;  id.  at  S  18233  (daily  ed.  Oct.  3, 
1974) ;  id.  at  H  11207  (daily  ed.  Dec.  3,  1974)  (remarks 
of  Rep.  Brademas).  See  also  sections  102(b),  104(a)  (2) 
of  the  Act.  Plaintiff  has  reminded  us  that,  under  the 
Nixon-Sampson  agreement,  all  materials  would  be  avail- 
able to  judicial  process  for  a  period  of  three  years,  and 
the  tape  recordings  for  five.  See  Reply  Brief  at  2-4;  pp. 
10-12  supra.  And  we  note  in  addition  that  the  Special 
Prosecutor  has  indicated  that  he  has  fulfilled  his  need 
for  the  materials  in  the  investigations  he  has  undertaken. 
See  pp.  16-18  &  note  11  supra.  These  facts  do  not, 
however,  dispose  of  the  genuine  need  of  the  Judiciary. 
In  the  first  place,  the  agreement  was  only  one  between 
Mr.  Nixon  and  the  executive  branch,  and  Congress  might 
have  been  concerned  that  it  was  not  immune  from  amend- 
ment. More  important,  there  was  no  assurance  that  the 
need  for  evidentiary  material  in  litigation  would  no  longer 
exist  after  the  three-year  period.  New  needs  in  existing 
cases  might  arise;  new  actions  might  be  brought;  in  the 
case  of  criminal  prosecutions,  retrials  might  take  place 
if  convictions  were  reversed  upon  appeal.  The  enormous 
volume  of  litigation  related  to  Watergate  or  involving 
Mr.  Nixon,  civil  and  criminal,  that  has  taken  place  or  is 
now  pending,  see  WSPF  Report  at  155-68;  Affidavit  of 
Raymond  G.  Larroca  at  6-8,47  indicates  the  importance 
of  this  interest  and  belies  any  notion  that  three  years  is 
a  magic  period  after  which  the  needs  of  litigants  for 
materials  covered  by  the  Act  will  suddenly  disappear.*8 

47  The  record  also  indicates  that  on  at  least  two  occasions, 
the  Truman  administration  obtained  materials  from  the 
Roosevelt  Library  for  use  in  civil  litigation  that  arose  seven 
to  eight  years  after  the  materials  were  prepared.  Affidavit  of 
William  R.  Emerson,  July  22,  1975,  exhs.  E,  K. 

48  Mr.  Nixon  asserts  in  his  Reply  Brief  at  5-7  that  this  con- 
gressional purpose  is  nothing  more  than  an  attempt  to  strip 
him  of  the  privileges  and  defenses  he  might  assert  were  legal 
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Plaintiff  alleges  that  the  Act  is  overbroad  with  respect 
to  various  of  these  purposes.  We  do  not  believe  this  to  be 
the  case.  The  Act  authorizes  retention  by  the  government 
of  only  those  materials  that  in  some  manner  have  histori- 
cal significance.  See  sections  101(b)(1),  104(a)(7); 
note  6  supra.  It  may  be  true  that  some  of  the  materials 
to  be  retained  may  never  be  needed  by  any  historian, 
member  of  the  public,  or  branch  of  government.  How- 
ever, adequate  foresight  does  not  exist  to  permit  anyone 
today  to  determine  what  materials  may  acquire  impor- 
tance, in  relation  to  the  congressional  objectives,  over 
time.  Virtually  any  item  might  be  needed  by  a  historian, 
depending  upon  what  subjects  seem  fit  to  study  some 
years  from  now.  To  a  lesser  degree,  the  same  point  can 
be  made  as  respects  any  of  the  other  purposes.  Especially 
insofar  as  Congress  may  have  wished  to  establish  a  prac- 
tice conducive  to  widespread  use  of  these  materials  for 
all  purposes,  the  retentions  cannot  be  thought  to  be  over- 
broad. 

Nor  does  it  strike  us  that  Congress  failed  to  employ 
the  most  narrow  means  available  to  screen  materials  ef- 
fectively. It  is  true  that  archivists  will,  in  the  course  of 
reviewing  materials,  be  required  to  review  both  (1)  ma- 
terials outside  the  coverage  of  the  Act  and  which  are 
plainly  plaintiff's  private  property — for  example,  various 
pre-presidential  materials  of  Mr.  Nixon's,  see  Nixon  Affi- 


process  directed  to  materials  in  his  control.  Although  we  do 
not  need  to  reach  any  questions  of  use  of  materials  after 
processing  has  taken  place,  we  do  note  that  Mr.  Nixon's  sug- 
gestion flies  directly  in  the  face  of  section  102(b)  of  the  Act, 
expressly  reserving  his  rights,  defenses  and  privileges  as 
against  legal  process,  as  well  as  the  more  general  considera- 
tions outlined  in  Part  II  supra.  Moreover,  at  least  as  respects 
the  privilege  protecting  executive  confidentiality,  it  is  clear 
that  such  objections  to  process,  even  if  constitutionally-based, 
may  be  overridden  where  the  need  is  sufficiently  great.  See 
United  States  v.  Nixon,  418  U.S.  at  703-14;  note  50  infra. 
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davit  at  2,  and  (2)  materials  which,  regardless  of  the 
state  of  title,  may  contain  confidential  or  private  com- 
munications about  a  wide  range  of  matters.  But  those 
intrusions  are  inevitable  given  the  manner  in  which  the 
materials  are  intermingled.  See  Affidavit  of  Thomas  R. 
Wolf  at  3.  In  the  White  House  Central  Files,  see  note  1 
supra,  no  attempt  was  made  to  segregate  personal,  po- 
litical, or  official  documents.  Affidavit  of  William  J.  Hop- 
kins at  8.  Moreover,  materials  from  staff  employees  in 
the  White  House  were  gathered  in  great  haste  following 
Mr.  Nixon's  resignation,  and  little  is  known  about  the 
contents  of  many  of  the  boxes  in  which  they  are  stored. 
Deposition  of  Jack  Nesbitt  at  42-46;  Affidavit  of  William 
F.  Matthews  at  6.  Even  individual  documents  may  con- 
tain both  communications  that  are  related  to  governmen- 
tal duties,  are  of  great  historical  interest,  and  are  neither 
private  nor  confidential,  and  communications  that  are 
extremely  private  and  confidential  and  of  no  historical 
significance.  Affidavit  of  William  J.  Hopkins  at  8.  Thus, 
as  a  rule,  it  is  necessary  to  review  each  document  to  some 
extent  in  order  to  classify  it.  Affidavit  of  Richard  A. 
Jacobs  at  8.  As  for  the  tape  recordings,  they  shift  sud- 
denly and  unpredictably  among  various  subjects  of  con- 
versation, so  that  again  the  comprehensive  review  neces- 
sary to  identify  conversations  related  to  legislative  objec- 
tives necessarily  will  intrude  on  conversations  that  may 
be  private,  confidential,  or  wholly  unrelated  to  those  ob- 
jectives. Affidavit  of  Raymond  G.  Larroca  at  1-4.  Be- 
cause the  intermingled  state  of  the  materials  allows  no 
effective  manner  of  identifying  and  classifying  the  ma- 
terials other  than  the  scheme  broadly  contemplated  under 
this  Act,  we  find  that  the  Act  is  not  overbroad.49  We  con- 

49  Regardless  of  where  title  in  the  materials  is  thought  to 
lie,  Congress  plainly  has  authority  to  pursue  these  purposes. 
Insofar  as  the  materials  are  Mr.  Nixon's  personal  property, 
they  are  subject  to  condemnation  under  the  eminent  domain 
power,  and  Congress  has  provided  in  §  105(c)  compensation 
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elude,  therefore,  that  the  great  importance  of  congres- 
sional purposes  here  far  outweighs  the  need  to  prevent 

for  any  taking  of  private  property  that  may  be  effected.  Al- 
though such  condemnation  must  qualify  as  a  public  use,  the 
scope  of  legislative  power  is  very  broad: 

Subject  to  specific  constitutional  limitations,  when  the 
legislature  has  spoken,  the  public  interest  has  been  de- 
clared in  terms  well-nigh  conclusive.  In  such  cases  the 
legislature,  not  the  judiciary,  is  the  main  guardian  of  the 
public  needs  to  be  served  by  social  legislation.  .  .  .  This 
principle  admits  of  no  exception  merely  because  the 
power  of  eminent  domain  is  involved.  The  role  of  the 
judiciary  in  determining  whether  that  power  is  being 
exercised  for  a  public  purpose  is  an  extremely  narrow 
one. 

Berman  v.  Parker,  348  U.S.  26,  32  (1954)  ;  accord,  United 
States,  ex  rel  TVA  v.  Welch,  327  U.S.  546,  551-52  (1946). 
In  United  States  v.  Gettysburg  Elec.  Ry.,  160  U.S.  668,  682- 
83  (1896),  the  Supreme  Court,  in  upholding  condemnation 
of  land  for  the  purpose  of  studying  the  historic  Gettysburg 
battle,  indicated  that  the  power  to  condemn  for  historical  pur- 
poses is  not  to  be  narrowly  construed: 

Such  a  use  seems  necessarily  not  only  a  public  use,  but 
one  so  closely  connected  with  the  welfare  of  the  republic 
itself  as  to  be  within  the  powers  granted  Congress  by  the 
Constitution  for  the  purpose  of  protecting  and  preserving 
the  whole  country.  .  .  . 

No  narrow  view  of  the  character  of  this  proposed  use 
should  be  taken.  Its  national  character  and  importance, 
we  think,  are  plain. 

Accord,  Roe  v.  Kansas,  278  U.S.  191,  193  (1929)  ("there  is 
no  basis  for  doubting  the  power  of  the  State  to  condemn 
places  of  unusual  historical  interest  for  the  use  and  benefit  of 
the  public")  ;  Barnidge  v.  United  States,  101  F.2d  295,  298-99 
(8th  Cir.  1939)  ("Primarily,  the  right  to  determine  the  pur- 
pose to  be  a  public  one  is  in  Congress";  "We  have  no  doubt 
of  the  power  of  the  United  States,  under  the  Constitution,  to 
acquire  by  eminent  domain,  or  otherwise,  sites  of  national  his- 
toric significance.  ...");  (United  States  v.  Certain  Parcels  of 
Land  in  City  of  Philadelphia,  Pa.,  99  F.  Supp.  714,  717  (E.D. 
Pa.  1951),  aff'd,  215  F.2d  140  (3d  Cir.  1954).  The  discussion 
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the  very  limited  intrusion  on  whatever  interest — if  any — 
in  presidential  confidentiality  Mr.  Nixon  may  assert,  and 


in  text  of  the  various  historical  purposes  served  by  this  Act 
should  make  it  crystal  clear  that  Congress  was  well  within 
the  scope  of  its  power  to  condemn  for  historical  purposes  any 
property  thought  to  be  Mr.  Nixon's. 

Plaintiff  alleges  that  the  power  of  eminent  domain  cannot 
be  employed  to  condemn  personal  papers  rather  than  real 
property.  However,  he  provides  neither  authority  for  such 
a  contention  nor  any  reason  why  a  distinction  between 
papers  and  real  property  should  be  of  constitutional  di- 
mension. And  it  is  clearly  established  that  the  power  of 
eminent  domain  extends  both  to  intangibles,  see  Cincinnati  v. 
Louisville  &  Nashville  R.R.  Co.,  223  U.S.  390,  400  (1912), 
and  to  the  product  of  intellectual  activity,  see  Interdent  Corp. 
v.  United  States,  488  F.2d  1011  (Ct.  CI.  1973)  (per  curiam). 
To  be  sure,  prior  cases  may  not  have  involved  condemnation 
of  property  implicating  privacy  interests,  but  the  eminent 
domain  power  does  not  fail  whenever  privacy  concerns  arise. 
Instead,  that  power  remains,  subject — like  all  other  sources 
of  congressional  power — to  the  limitation  that  it  must  be  exer- 
cised in  a  manner  consistent  with  the  Bill  of  Rights.  See  Ber- 
man  v.  Parker,  supra.  The  thrust  of  plaintiff's  challenge  to 
any  use  of  eminent  domain  power  seems  to  consist  of  allega- 
tions that  the  exercise  of  that  power  in  this  case  has  violated 
plaintiff's  personal  rights,  rather  than  that  the  purposes  whose 
promotion  Congress  sought  lie  outside  the  legislature's  consti- 
tutional authority.  The  parts  of  this  opinion  that  follow  con- 
sider whether  the  Act  infringes  plaintiff's  individual  rights. 

Insofar  as  the  materials  at  issue  are  thought  to  be  the 
property  of  the  Government  rather  than  that  of  plaintiff,  the 
source  of  congressional  authority  would  be  Art.  IV,  sec.  3, 
which  provides  in  relevant  part: 

The  Congress  shall  have  Power  to  dispose  of  and  make 
all  needful  Rules  and  Regulations  respecting  the  Ter- 
ritory or  other  Property  belonging  to  the  United 
States.  .  .  . 

Legislation  such  as  the  Freedom  of  Information  Act,  5  U.S.C. 
§  552  (1970),  see  note  16  supra,  and  the  Federal  Records  Act, 
44  U.S.C.  §§  2101  et  seq.  (1970),  whose  constitutionally  seems 
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hence  find  his  separation  of  powers  and  presidential 
privilege  points  to  be  without  merit.50 

unquestioned,  is  premised  upon  this  grant  of  power.  Cases 
construing  this  section  of  Article  IV  have  adopted  a  broad 
interpretation  of  Congress'  power  thereunder.  See  Alabama 
v.  Texas,  347  U.S.  272,  277  (1954)  ('The  responsibility  of 
Congress  is  to  utilize  the  assets  that  come  into  its  hands  as 
sovereign  in  the  way  that  it  decides  is  best  for  the  future  of 
Nation.")  ;  United  States  v.  Gratiot,  39  U.S.  (14  Pet.)  526, 
538  (1840)  (the  question  of  how  to  dispose  of  government 
property  "must  be  left  to  the  discretion  of  congress").  Plain- 
tiff makes  no  attempt  to  challenge  this  well-established  power, 
and  we  believe  the  Act  falls  well  within  this  congressional 
authority  insofar  as  it  might  regulate  public  property. 

50  Mr.  Nixon  argues  in  his  Reply  Brief  at  44-48  that  the 
presumptive  privilege  recognized  in  United  States  v.  Nixon 
requires  persons  seeking  to  overcome  a  claim  of  privilege  to 
make  a  strong  showing  of  need — stronger  than  mere  rele- 
vance— to  rebut  the  presumption  before  even  in  camera 
screening,  or  in  this  case  archival  processing,  can  take  place. 
There  is  support  for  this  view  in  the  language  of  that  decision, 
see  418  U.S.  at  713,  quoting  United  States  v.  Burr,  25  F.  Cas. 
30,  192  (No.  14,692d)  (CCD.  Va.  1807)  (Special  Prosecutor 
is  required  to  demonstrate  that  material  under  subpoena  was 
"  'essential  to  the  justice  of  the  [pending  criminal]  case/  "); 
id.  at  713-14  (suggesting  a  need  for  a  sufficient  showing  to 
rebut  the  presumptive  privilege),  in  other  decisions,  see 
Senate  Select  Comm.  v.  Nixon,  supra,  498  F.2d  at  729-30; 
Nixon  v.  Sirica,  supra,  487  F.2d  at  705-06,  717,  and  in  the 
opinions  of  commentators,  see  Freund,  supra  note  27  at  31; 
The  Supreme  Court,  1973  Term,  88  Harv.  L.  Rev.  41,  61 
(1974).  On  the  other  hand,  a  similarly  strong  argument, 
based  on  the  same  kinds  of  sources,  can  be  made  for  the  propo- 
sition that  mere  relevance  is  all  that  is  required  to  rebut  the 
presumptive  privilege.  See  United  States  v.  Nixon,  supra,  at 
709  ("The  need  to  develop  all  relevant  facts  in  the  adversary 
system  is  both  fundamental  and  comprehensive.  .  .  .  The  very 
integrity  of  the  judicial  system  .  .  .  depend  [s]  on  full  dis- 
closure of  all  the  facts,  within  the  framework  of  the  rules 
of  evidence.");  id.  at  714  ("Statements  that  meet  the  test  of 
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IV.    Claims  Relating  to  Privacy 

The  most  troublesome  challenge  that  plaintiff  raises  is 
that  the  Act  violates  his  constitutionally  based  right 
of  privacy.  Although  his  brief  bifurcates  this  claim,  pre- 
senting both  a  right  of  privacy  and  a  search  and  seizure 
claim,  we  do  not  believe  that  the  two  are  genuinely  dis- 
tinct. The  argument  setting  forth  the  right  to  privacy 
claim  relies  heavily  upon  search  and  seizure  precedents, 
not  surprisingly  as,  in  our  view,  the  Fourth  Amendment 
provides  by  far  the  clearest  and  best-established  source 

admissibility  and  relevance  must  be  isolated;  all  other  material 
must  be  excised.");  id.  at  712-13: 

.  .  .  The  allowance  of  the  privilege  to  withhold  evidence 
that  is  demonstrably  relevant  in  a  criminal  trial  would 
cut  deeply  into  the  guarantee  of  due  process  of  law  and 
gravely  impair  the  basic  function  of  the  courts.  .  .  .  The 
President's  broad  interest  in  confidentiality  will  not  be 
vitiated  by  disclosure  of  a  limited  number  of  conversa- 
tions preliminarily  shown  to  have  some  bearing  on  the 
pending  criminal  cases. 

See  also  Sun  Oil  Co.  v.  United  States,  supra,  514  F.2d  at 
1024-25;  Smith  v.  Schlesinger,  513  F.2d  462,  477  &  n.52  (D.C. 
Cir.  1975) ;  Cox,  supra,  set  1414;  Ratner,  supra,  at  96-98. 

We  need  not,  we  believe,  indicate  our  agreement  with  one 
or  the  other  of  these  interpretations.  For,  in  our  view,  either 
a  former  President  may  not  validly  claim  executive  privilege 
at  all,  or  if  he  may  do  so,  his  claim  is  entitled  to  much  less 
weight  than  that  accorded  a  claim  asserted  by  an  incumbent 
President.  It  follows  that  a  claim  of  privilege  by  a  former 
President  may  be  overcome  by  a  showing  less  strong  than 
that  needed  when  the  incumbent  raises  the  claim.  Since  we 
believe  the  materials  are  manifestly  relevant  to  important 
government  interests  asserted  here,  and  since  here — as  was 
not  true  in  United  States  v.  Nixon — confidential  examination 
of  materials  will  not  necessarily  have  as  its  purpose  identi- 
fication of  materials  to  be  turned  over  immediately  to  other 
government  officials  and  perhaps  to  be  used  at  public  criminal 
trials,  we  do  not  believe  that  recognition  of  a  presumptive 
privilege  prevents  screening  by  government  archivists. 
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of  constitutional  protection  of  privacy.51  Moreover,  the 
key  in  adjudicating  a  search  and  seizure  claim  is  whether 
an  individual  can  demonstrate  an  invasion  of  his  "rea- 
sonable expectation  of  privacy.,,  E.g.,  Katz  v.  United 
States,  389  U.S.  347,  351-53  (1967)  ;  id.  at  360-61  (Har- 
lan, J.,  concurring).  The  extent  to  which  there  is  such 
an  invasion,  and  the  justification  for  it,  must  be  the 
focus  in  adjudicating  both  claims,  and  they  may  be  dis- 
cussed jointly. 

We  reiterate  at  the  outset  that  we  concern  ourselves 
only  with  the  constitutional  questions  raised  with  respect 
to  the  process  by  which  the  screening  will  be  performed. 
Since  any  claim  by  plaintiff  that  his  privacy  will  be  in- 
vaded by  public  access  to  private  materials  must  be  con- 
sidered premature  when  it  must  actually  be  directed  to 


51  Insofar  as  Mr.  Nixon's  privacy  claim  rests  upon  the  pri- 
vacy in  political  association  protected  by  the  First  Amend- 
ment, it  is  discussed  separately  in  the  next  part  of  this  opin- 
ion. Insofar  as  Mr.  Nixon  suggests  that  he  has  a  general  right 
of  privacy  different  from  and  broader  than  the  protection  of 
the  Fourth  Amendment,  we  must  reject  that  argument.  In 
Katz  v.  United  States,  389  U.S.  347  (1967),  the  Supreme 
Court  discussed  the  various  sources  of  constitutional  protec- 
tion of  privacy.  It  noted  that  the  Fourth  Amendment  "pro- 
tects individual  privacy  against  certain  kinds  of  governmental 
intrusion"  and  that  other  provisions  of  the  Constitution,  such 
as  the  First  Amendment,  also  provide  specific  protection 
against  particular  government  actions  in  some  way  involving 
personal  privacy.  But  the  Court  noted  that  a  "general  right 
to  privacy"  finds  support  not  in  the  Constitution  but  only,  if 
at  all,  in  the  law  of  particular  states.  Id.  at  350-51  &  n.5.  The 
only  decision  plaintiff  cites  to  suggest  otherwise  is  Stanley  v. 
Georgia,  394  U.S.  557  (1969).  Although  there  is  some  broad 
language  in  Stanley  that  could  be  read  to  suggest  a  general 
right  of  privacy,  see  id.  at  564,  the  decision  in  that  case  rested 
on  the  special  conjunction  of  privacy  and  free  speech  chal- 
lenges to  a  conviction  for  the  possession  in  a  private  home  of 
obscene  matter,  and  emphasized  the  traditional  First  Amend- 
ment aspects  of  the  case,  see  id.  at  559-64,  565-67. 
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the  regulations  once  they  become  effective,  we  need  not 
consider  how  the  materials  will  be  treated  after  they 
are  reviewed.  See  pp.  18-28  supra/2 

It  is  difficult  to  know  precisely  how  many  of  the  42 
million  pages  of  documents  and  what  proportion  of  the 
880  tape  recordings  implicate  plaintiff's  privacy,  but  the 
ratio  appears  to  be  quite  small  in  both  cases.  As  far  as 
the  documents  go,  if  plaintiff  himself  saw  no  more  than 
200,000,  see  p.  40  supra,  we  find  it  difficult  to  believe 
that  more  than  a  tiny  fraction  of  them  contain  materials 
which  Mr.  Nixon  reasonably  expected  to  be  private.  In- 
cluded within  the  materials  falling  under  the  Act,  for 
example,  would  be  internal  memoranda  from  an  execu- 
tive agency  which,  after  review  by  numerous  individuals 
in  that  agency,  were  transmitted  to  a  member  of  the 
White  House  staff  but  never  to  Mr.  Nixon,  see  note  1 
supra;  the  attenuated  connection  of  such  material  to  Mr. 
Nixon  and  the  exposure  to  many  others  makes  any  pri- 
vacy claim  in  such  materials  on  his  part  impossible  to 
sustain.   Wherever  bare  legal  title  may  be  thought  to 


52  The  Proposed  Regulations,  supra  note  13,  would  provide 
not  insignificant  protection  of  personal  privacy.  First,  any 
individual  would  have  the  opportunity  to  assert  any  legal  or 
constitutional  right  or  privilege  which  would  prevent  or  limit 
public  access,  and  have  an  administrative  determination,  with 
ultimate  access  to  judicial  review,  as  to  the  validity  of  the 
claim.  §  105-63.401-1  (a),  (c).  Second,  with  respect  to  ma- 
terials of  historical  significance  unrelated  to  abuses  of  gov- 
ernmental power,  access  will  be  restricted  to  materials  whose 
release  would  "constitute  a  clearly  unwarranted  invasion  of 
personal  privacy  or  result  in  the  defamation  of  a  living  per- 
son. .  .  ."  §  105-63.402-2  (b)  (2).  With  respect  to  materials 
that  are  related  to  abuses  of  government  power,  access  re- 
strictions will  be  imposed  in  the  same  circumstances  as  above, 
subject,  however,  to  the  proviso  that  no  restrictions  shall  be 
imposed  on  access  to  personal  information  "essential  to  an 
understanding  of  the  abuse  of  governmental  power."  §  105- 
63.402-1  (b). 
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reside  in  respect  of  the  papers  here  in  issue,  it  seems 
clear  that  the  great  bulk  of  them — those  relating  to  the 
conduct  by  Mr.  Nixon  of  his  duties  as  President  and  a 
political  leader  of  the  nation — are  quite  unlike  private 
property  in  light  of  the  great  public  interest  attaching  to 
them.  It  is  of  course  black  letter  law  that  the  Fourth 
Amendment  protects  privacy  and  not  property,  e.g.,  Card- 
well  v.  Lewis,  All  U.S.  583,  589  (1974)  (plurality  opin- 
ion) ;  Warden  v.  Hayden,  387  U.S.  294,  304  (1967),  but 
in  this  case  the  two  may  not  be  wholly  distinct  concepts. 
Rather,  the  public  trust  in  the  bulk  of  these  papers 53 — 


53  When  we  speak  of  a  public  trust,  we  mean  the  consistent 
recognition  that  such  materials  are  infused  with  a  public  in- 
terest for  all  of  the  reasons  outlined  above,  see  pp.  48-61 
supra,  and  that  if  the  President  is  to  exercise  control  over 
their  disposition,  he  does  so  as  a  "public  trustee/'  cf.  Freund, 
supra  note  27,  at  21. 

Franklin  Roosevelt . .  .  inaugurated  the  idea  of  deposit- 
ing the  White  House  files  in  a  special  library  set  up  un- 
der the  National  Archives  for  that  purpose.  This  new 
practice  .  .  .  clearly  implied  an  obligation  [on  the  part 
of  the  President  to  give  his  papers  to  the  nation]  and 
an  overriding  public  interest  in  the  preservation  and 
orderly  opening  of  the  White  House  files. 

Schlesinger,  supra  note  14,  at  178.  President  Eisenhower's 
son  John,  who  had  substantial  responsibility  for  the  disposi- 
tion of  his  father's  papers,  expressed  much  the  same  senti- 
ment, indicating  that  his  father  "felt  that  the  presidential 
papers  ultimately  belong  to  the  public  .  .  .  ."  Hearings  on 
H.R.  16902  before  the  Subcomm.  on  Printing  of  the  House 
Comm.  on  House  Administration,  93d  Cong.  2d  Sess.,  at  77 
(1974).  President  Johnson  shared  that  view: 

It  has  long  been  my  belief  that  the  papers  and  other 
historical  materials  of  a  President  constitute  a  vital 
part  of  our  Nation's  historical  heritage  and  that  such 
papers  and  materials  should  be  permanently  preserved 
and  made  available  for  scholarly  research  and  study. 

Affidavit  of  Richard  A.  Jacobs,  exh.  I.  See  also  p.  50  supra 
(statement  of  Harry  S.  Truman)  ;  Letter  of  January  19,  1953 
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be  it  denominated  as  a  property  interest  or  otherwise — 
itself  undercuts  the  reasonableness  and  force  of  any  pri- 
vacy expectation  that  Mr.  Nixon  would  assert  in  the  bulk 
of  the  papers.  As  for  the  tape  recordings,  we  have  no 
estimate  by  Mr.  Nixon  of  what  percentage  of  the  conver- 
sations implicate  Mr.  Nixon's  privacy  rights.  But  record- 
ings made  in  the  offices  provided  for  use  by  the  President 
must  surely  relate  primarily  to  the  conduct  of  the  presi- 
dency. Moreover,  insofar  as  Mr.  Nixon  has  made  public 
certain  portions  of  the  tape  recordings,  see  p.  41  supra  he 
can  no  longer  claim  a  privacy  right  in  them.  United 
States  v.  Dionisio,  410  U.S.  1,  14  (1973)  ;  United  States 
v.  Katz,  supra,  at  351. 

Among  all  of  the  papers  and  tape  recordings  falling 
within  the  Act,  however,  are  some  papers  and  materials 
containing  extremely  private  communications  between 
him  and,  among  others,  his  wife,  his  daughters,  his 
physician,  lawyer,  and  clergyman,  and  his  close  friends, 
as  well  as  personal  diary  dictabelts  and  his  wife's  per- 
sonal files.  Nixon  Affidavit  at  8-12.  Segregating  those 
that  are  private  from  those  that  are  not  private  requires 
rather  comprehensive  screening,  and  archivists  entrusted 
with  that  duty  will  be  required  to  read  or  listen  to  pri- 
vate communications.  See  pp.  62-63  supra.  Although  the 
fact  that  private  materials  comprise  only  a  small  fraction 
of  the  total  may  be  relevant  to  the  Act's  overall  reason- 
ableness, it  in  no  way  indicates  that  those  private  ma- 
terials do  not  fully  implicate  privacy  concerns. 

This  screening  process  would  raise  little,  if  any,  con- 
stitutional difficulty  were  the  Act  wholly  prospective  in 
operation.  A  President  who  knew  he  would  be  subject 
to  such  a  statute  would  have  the  opportunity  to  file 

from  Jess  Larson,  Administrator  of  GSA,  to  Harry  S.  Tru- 
man, reprinted  as  exh.  C  to  Affidavit  of  Richard  A.  Jacobs 
("I  have  long  been  aware  that  you  consider  the  possession 
of  these  papers  a  public  trust  .  .  .  ."). 
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materials  to  prevent  commingling,  to  prevent  retention 
of  some  materials,  or  to  take  other  steps  to  protect  his 
privacy.  If  commingling  of  private  and  nonprivate  mate- 
rials persisted,  it  would  be  difficult  to  claim  that  an  objec- 
tion, based  on  privacy  grounds,  to  archival  processing 
necessary  to  segregate  materials  would  be  reasonable.  In 
this  case,  however,  Congress  acted  retroactively  with  re- 
spect to  Mr.  Nixon.  Moreover,  it  acted  against  a  histori- 
cal background  of  de  facto  presidential  control  over  the 
disposition  of  materials.  In  the  era  when  presidential 
libraries  have  been  established  by  former  Presidents,  it 
has  been  the  consistent  practice  for  those  Presidents  to 
remove  from  the  White  House  virtually  all  the  files:  the 
Central  Files  and  all  of  its  component  parts  except  for 
the  relatively  insignificant  precedent  file,  see  note  1 
supra;  any  files  maintained  by  the  President  or  his  sec- 
retary; the  non-institutional  files  of  the  National  Secur- 
ity Council,  see  note  1  supra;  Affidavit  of  Jeanne  W. 
Davis  at  3;  and  materials  from  the  files  of  staff  members 
except  those  relating  to  personal  activities,  Affidavit  of 
William  F.  Hopkins  at  6;  Affidavit  of  John  S.  D.  Eisen- 
hower at  5;  Deposition  of  Jack  Nesbitt  at  69-70.  The 
only  files  left  behind  are  the  precedent  file  of  the  Central 
Files;  the  card  file  of  the  Records  Office,  see  note  1 
supra;  and  the  files  of  the  Administrative  Office,  see  id. 
It  was  the  common  assumption  of  those  familiar  with 
this  practice  that  each  President  would  follow  it.  Mc- 
Donough,  supra  note  34,  at  2-4 ;  Hoxie,  Who  Owns  Presi- 
dential Papers?,  27  MANUSCRIPTS  6,  10  (1975). 

Although  every  President  who  has  established  a  presi- 
dential library  has  requested  and  obtained  the  assign- 
ment of  archivists  to  screen  materials,  Affidavit  of  Rich- 
ard A.  Jacobs  at  8-9,  some  of  which  undoubtedly  were 
private  in  nature,  see  sources  cited  note  33  supra,  these 
Presidents  or  their  designees  have  removed  some  items 
from  the  screening  process,  either  by  excluding  them 
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from  the  scope  of  the  deposited  materials  or  by  placing 
them  on  deposit  but  forbidding  their  even  being  screened. 
On  the  whole,  such  exclusions  have  involved  materials 
private  in  nature,  often  relating  to  personal  and  finan- 
cial aspects  of  family  relations.54  Moreover,  if  other  pri- 

54  The  record  does  not  clearly  indicate  whether  President 
Hoover  actually  excluded  any  materials  from  the  scope  of  his 
gift,  although  his  offer  to  deposit  materials  in  a  presidential 
library  reserved  the  right  to  exclude  from  the  deposit  per- 
sonal and  private  materials.  Affidavit  of  Richard  A.  Jacobs, 
exh.  A.  President  Roosevelt  indicated  his  intention  to  go 
through  his  papers  and  select  those  that  were  to  be  retained 
by  his  family.  Because  of  his  death,  this  function  was  to  be 
performed  instead  by  designated  individuals.  See  Affidavit 
of  William  R.  Emerson,  July  22,  1975,  exh.  A.  Roosevelt's 
personal  secretary  "worked  with"  his  personal  file  for  several 
months  before  it  was  turned  over  to  the  library,  Affidavit  of 
William  J.  Hopkins  at  9,  and  the  record  is  uncertain  as  to 
how  many  documents  she  may  have  removed.  A  number  of 
personal  documents  that  were  deemed  to  be  personal  family 
correspondence  were  turned  over  to  the  Roosevelt  family 
by  the  Library  in  1948,  later  returned  to  the  Library  in 
1954-55,  and,  have  been  on  loan  to  the  family  since  then ;  it 
is  unclear  to  what  extent  this  correspondence  was  reviewed 
by  library  personnel.  Letter  of  July  23,  1975  from  William  R. 
Emerson,  Director  of  the  Roosevelt  Library,  to  R.  Stan  Mor- 
tenson,  at  3. 

President  Truman  withheld  from  deposit  the  personal  file 
maintained  in  the  White  House  by  his  personal  secretary; 
upon  his  death  in  1974,  this  file  was  turned  over  to  the 
library,  although  the  terms  of  the  will  excluded  a  small  num- 
ber of  items  determined  by  the  executors  of  his  will  to  pertain 
to  the  business  or  personal  affairs  of  the  Truman  family. 
Letter  of  July  23,  1975  from  Benedict  K.  Zobrist,  Director 
of  the  Truman  Library,  to  R.  Stan  Mortenson,  at  1,  2-3; 
Whistle  Stop:  The  Harry  S.  Truman  Library  Institute  News- 
letter, Vol.  3,  No.  2,  Spring,  1975,  at  3.  President  Eisenhow- 
er's offer  to  deposit  his  presidential  materials  excluded  those 
materials  determined  by  him  or  his  representative  to  be  per- 
sonal or  private,  Affidavit  of  Richard  A.  Jacobs,  exh.  F,  and 
President  Eisenhower  reviewed  materials  in  files  whose  pos- 
session he  retained  after  leaving  office,  Affidavit  of  John 
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vate  materials  were  not  excluded  from  review  in  the  past, 
that  might  demonstrate  little  more  than  that  past  Presi- 
dents chose  not  to  protect  fully  their  privacy  rights,  a 
choice  rot  necessarily  binding  upon  Mr.  Nixon.  Regard- 
less of  the  state  of  title  to  the  materials  in  question — an 
issue  we  do  not  reach  55 — we  believe  that  the  manner  in 
which  such  materials  have  been  treated  by  past  Presi- 
dents, together  with  the  legislative  approval  of  such 
treatment,  see  V.  Treacy,  Ownership  of  Presidential  Pa- 
pers, Sept.  24,  1974  (Library  of  Cong.,  Cong.  Rsch. 
Serv.)  ;  43  Op.  Att'y  Gen.  No.  1,  at  3-5  (Sept.  6,  1974), 
gave  rise  to  a  legitimate  expectation  on  Mr.  Nixon's  part 
that  not  all  of  the  materials  would  be  subject  to  com- 
prehensive review  by  government  personnel  without  his 


S.  D.  Eisenhower  at  6.  The  presidential  materials  of  John 
F.  Kennedy  deposited  with  GSA  did  not  include  certain  ob- 
jects and  documents  relating  to  his  private  affairs.  Letter  of 
July  23,  1975  from  Dan  H.  Fenn,  Jr.,  Director  of  the  Ken- 
nedy Library,  to  R.  Stan  Mortenson,  at  3.  There  are  also  68 
dictabelts  of  telephone  conversations,  and  125  magnetic  tapes 
of  meetings  involving  President  Kennedy,  which  are  or  have 
been  physically  stored  in  the  Kennedy  Library  but  have  not 
yet  been  turned  over  to  the  library  or  reviewed  by  archivists. 
Letter  of  August  12,  1975  from  David  J.  Anderson  to  R.  Stan 
Mortenson,  at  5.  President  Johnson's  offer  of  deposit  ex- 
cluded items  which  he  determined  to  be  of  special  or  private 
interest  to  personal  or  family  affairs.  Affidavit  of  Richard 
A.  Jacobs,  exh.  I. 

55  We  need  not  reach  this  issue  because  we  believe  that 
plaintiff's  reasonable  expectation  of  privacy  is  adequately 
established  by  the  practice  of  de  facto  control  of  presidential 
materials  by  former  Presidents.  That  expectation  does  not 
depend  upon  whatever  implications,  if  any,  that  practice 
has  for  the  question  of  ownership,  nor  would  plaintiff's 
Fourth  (or  First)  Amendment  claim  be  stronger  were  we  to 
hold  that  the  materials  at  issue  were  his  property. 

We  have  already  indicated  that  the  ownership  of  the  pa- 
pers does  not  affect  the  existence  of  congressional  authority 
to  regulate  their  disposition.  See  note  49  supra. 
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consent.  See  120  Cong.  Rec.  S  16871  (daily  ed.  Sept. 
18,  1974)  (remarks  of  Sen.  Nelson)  ;  Nixon  Affidavit  at 
17,  19.  Whether  this  intrusion  on  privacy  interests  is 
called  just  that  or  is  considered  a  search  and  seizure,  it 
constitutes  the  central  issue  in  adjudicating  plaintiff's 
privacy  claim. 

We  do  not  believe  the  Fourth  Amendment's  warrant 
requirement  is  applicable  to  this  case,56  and  hence  the 


56  None  of  the  parties  has  given  much  consideration  to  this 
aspect  of  plaintiff's  search  and  seizure  claim,  an  inattention 
that  we  believe  reflects  the  inapplicability  of  that  requirement 
to  this  case.  We  have  difficulty  fitting"  this  case  within  the  nor- 
mal rule  that,  absent  a  recognized  exception,  a  warrant  must 
be  obtained  regardless  of  the  reasonableness  of  the  search. 
That  difficulty  may  be  due  in  part  to  the  consideration  and  ap- 
proval by  Congress  of  the  very  search  contemplated  under  the 
Act.  It  may  also  be  attributable  to  the  judicial  safeguards 
available  to  Mr.  Nixon  prior  to  the  infringement  of  protected 
interests.  The  materials  in  question  were  in  government  cus- 
tody pursuant  to  the  Nixon-Sampson  agreement  before  this 
Act  was  passed.  Although  that  custody  has  not  adhered  to 
the  agreement's  terms,  the  deviations  are  attributable  to  court 
orders  issued  in  the  consolidated  cases,  before  this  suit  was 
brought  or  the  Act  was  passed.  See  note  10  supra.  Plaintiff 
in  this  proceeding  has  the  opportunity  to  challenge  the  Act's 
facial  validity  before  he  has  been  harmed  in  any  way  by  the 
Act's  operation.  See  also  note  23  supra.  In  these  special  cir- 
cumstances, we  have  trouble  finding  the  warrant  requirement 
to  be  applicable. 

Even  assuming  its  applicability,  we  have  no  difficulty  up- 
holding the  legality  of  a  "warrantless  search"  in  this  case.  In 
a  series  of  cases  involving  so-called  administrative  searches, 
the  Supreme  Court  has  not  uniformly  required  warrants  to 
be  obtained.  See  United  States  v.  Biswell,  406  U.S.  311,  316-17 
(1972);  Colonnade  Catering  Corp.  v.  United  States,  397  U.S. 
72  (1970).  Indeed,  in  the  only  case  involving  a  statutory 
scheme  in  which  searches  did  not  help  to  enforce  criminal 
laws — a  characteristic  that  the  regulations  may  emulate,  but 
see  note  61  infra  or,  if  necessary,  be  required  by  judicial  re- 
view to  emulate — the  Supreme  Court  held  that  a  warrant  was 
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only  touchstone  of  the  legality  of  a  search  and  seizure  is 
its  reasonableness.    See,  e.g.,  United  States  v.  United 

unnecessary.  Wyman  v.  James,  400  U.S.  309  (1971).  The 
Wyman  court  distinguished  earlier  decisions  requiring  war- 
rants for  housing  inspection  searches,  see  See  v.  City  of 
Seattle,  387  U.S.  541  (1967)  ;  Camara  v.  Municipal  Court,  387 
U.S.  523  (1967),  on  the  ground  that  in  those  cases  criminal 
sanctions  were  available — either  if  an  individual  refused  to 
consent  to  a  search  or  if  a  search  revealed  housing  code  vio- 
lations that  were  not  properly  remedied.  400  U.S.  at  324-25; 
see  Camara  v.  Municipal  Court,  supra,  at  530-31,  533. 

A  distinction  between  civil  and  criminal  searches  finds  sup- 
port not  only  in  decided  cases  but  also  in  the  Fourth  Amend- 
ment's language  and  values.  The  amendment  contains  two 
clauses,  one  prohibiting  unreasonable  searches  and  seizures 
and  one  requiring  that  warrants  be  issued  only  upon  probable 
cause.  Reconciliation  of  the  two  clauses  has  proved  to  be  a 
central  problem  in  the  development  of  Fourth  Amendment 
law.  E.g.,  Coolidge  v.  New  Hampshire,  403  U.S.  443,  492 
(1971)  (Harlan,  J.,  concurring) ;  id.  at  510-12  (White,  J.,  dis- 
senting);  T.  Taylor,  Two  Studies  in  Constitutional  In- 
terpretation 23-44  (1969);  White,  The  Fourth  Amendment 
as  a  Way  of  Talking  About  People:  A  Study  of  Robinson  and 
Matlock,  1974  Sup.  Ct.  Rev.  165,  172-73,  and  sources  cited. 
The  distinction  outlined  above  would  achieve  reconciliation  by 
suggesting,  as  a  guide  rather  than  a  rule,  that  a  particularized 
showing  of  probable  cause  must  ordinarily  be  made  in  cases 
involving  criminal  investigation  (the  warrant  clause) ,  but  a 
more  generalized  showing  of  reasonableness,  without  a  war- 
rant, may  suffice  for  noncriminal  cases  (the  reasonableness 
clause) .  Id.  at  178-80. 

The  distinction  would  also  find  support  in  the  function  that 
a  magistrate  can  serve.  In  a  criminal  case,  the  magistrate  can 
evaluate  the  particular  facts  to  determine  the  probability  that 
an  offense  has  been  commited  and  evidence  thereof  may  be 
found  at  a  specified  location — a  determination  limited  in  scope 
and  not  in  any  way  alien  to  the  judicial  function.  See  LaFave, 
Administrative  Searches  and  the  Fourth  Amendment,  1967 
Sup.  Ct.  Rev.  1,  23-24.  Where  searches  further  broad  legis- 
lative policies  by  their  cumulative  contribution  to  those  ends, 
each  being  of  little  value  but  many  being  necessary  to  pro- 
mote such  ends,  the  competence  of  magistrates  in  reviewing 
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States  District  Court,  407  U.S.  297,  309  (1972)  ;  Terry 
v.  Ohio,  392  U.S.  1,  20-21  (1968)  ;  Camara  v.  Municipal 


such  judgments  is  surely  open  to  question.  Cf.,  e.g.,  Cox, 
supra,  at  1429;  Freund,  supra  note  27,  at  38;  Sofaer,  supra,  at 
292-94.  Here  the  various  purposes  subsumed  under  the  rubric 
of  preservation  of  the  historical  record  of  the  Nixon  presi- 
dency can  be  served  only  by  a  comprehensive  review  process 
designed  to  preserve  the  whole  record;  isolated  bits  and  pieces 
are  of  little  value  except  as  parts  of  a  larger  picture.  Deter- 
mining the  review  process  necessary  to  further  these  ends  is 
a  judgment  legislative  in  nature,  and  one  of  which  judicial 
review  is  unlikely  to  be  effective. 

It  is  of  course  true  that  in  Camara  the  Court  required  a 
warrant  procedure  to  review  such  a  legislative  kind  of  judg- 
ment. But  that  case  is  different  from  this  one  in  several  im- 
portant respects.  First,  as  noted  above,  there  was  a  genuine 
possibility  that  the  search  would  lead  to  the  imposition  of 
criminal  sanctions.  Second,  if  the  warrant  requirement  there 
made  any  sense,  a  question  open  to  some  doubt,  see  LaFave, 
supra,  at  27,  it  was  to  ' 'diminish  the  chance  of  an  inspection 
'based  on  caprice  or  on  personal  spite'  or  as  'a  front  for  the 
police/  "  LaFave,  "Case-by-Case  Adjudication"  Versus  "Stand- 
ardization Procedures" :  The  Robinson  Dilemma,  1974  Sup. 
Ct.  Rev.  127,  153,  quoting  Ohio  ex  rel.  Eaton  v.  Price,  364 
U.S.  263,  271  (1960),  and  Abel  v.  United  States,  362  U.S. 
217,  242  (1960).  Here,  however,  where  a  comprehensive  one- 
time screening  process  is  contemplated,  it  is  difficult  to  see 
how  even  that  function  could  be  served.  The  scope  of  the  in- 
trusion is  presently  clear  in  its  broadest  outline,  and  will  be 
made  clearer  by  regulation.  There  is  little  possibility  that 
government  officials  will  abuse  their  discretion  in  the  screen- 
ing as  it  will  be  prescribed  by  the  Act,  for  that  discretion,  in 
terms  of  the  scope  of  the  processing,  will  be  quite  broad.  Nor, 
for  the  same  reason,  would  a  warrant  procedure  enforce  par- 
ticularity in  the  search.  Another  purpose  of  the  requirement 
— limiting  the  possibility  of  entry  by  a  criminal  into  private 
homes  under  the  guise  of  official  authority — is  also  inapposite. 
And  finally,  since  regulations  promulgated  may  prohibit  use 
of  evidence  gained  from  the  screening  process,  we  need  not 
now  worry  about  the  possibility  of  archivists  acting  as  a  front 
for  the  police.  Where  searches  take  place  according  to  pre- 
scribed statutory  and  administrative  standards;  where  those 
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Court,  387  U.S.  523,  534-39  (1967).  There  is  "no  ready 
test  for  determining  reasonableness  other  than  by  bal- 


standards  themselves  are  reasonable;  and  where  a  warrant 
sufficiently  flexible  to  accommodate  reasonable  intrusions  pro- 
vides protection  that  is  wholly  illusory,  insistence  upon  com- 
pliance with  the  warrant  requirement  in  a  purely  "civil"  case 
would  exalt  form  over  substance.  See  United  States  v.  Bis- 
well,  supra,  at  316. 

Finally,  a  distinction  between  civil  and  criminal  searches 
finds  support  in  the  notion  that  the  Fourth  Amendment  is  di- 
rected not  simply  against  invasions  of  privacy  but  also  against 
the  use  in  the  criminal  process  of  evidence  obtained  through 
such  abuses.  See  Camara  v.  Municipal  Court,  supra,  at  530- 
31  (by  implication) ;  White,  supra,  at  180.  Such  a  notion  is 
closely  related  to  a  value  that  has  long  been  associated  with 
the  exclusionary  rule:  the  preservation  of  judicial  integrity  by 
refusing  to  sanction  illegal  police  practices  by  admitting  the 
fruits  of  such  illegality  in  trial.  See  United  States  v.  Peltier, 
95  S.  Ct.  2313,  2317-18  (1975);  id.  at  2324-27  (Brennan,  J., 
dissenting) ;  Brown  v.  Illinois,  95  S.  Ct.  2254,  2259  (1975) ;  id. 
at  2264-65  (Powell,  J.,  concurring).  Although  the  importance 
ascribed  to  this  purpose,  as  compared  with  the  deterrent  pur- 
pose, of  the  exclusionary  rule,  has  varied  over  time,  see,  e.g., 
Monaghan,  The  Supreme  Court,  197 A  Term — Foreword:  Con- 
stitutional Common  Law,  89  Harv.  L.  Rev.  1,  3-10  (1975); 
compare,  e.g.,  Calandra  v.  United  States,  414  U.S.  338,  347-48 
(1974),  with,  e.g.,  id.  at  355-67  (Brennan,  J.,  dissenting); 
Elkins  v.  United  States,  364  U.S.  206,  222  (1960);  Olmstead 
v.  United  States,  277  U.S.  438,  485  (1928)  (Brandeis,  J.,  dis- 
senting) ;  id.  at  470  (Holmes,  J.,  dissenting) ;  Weeks  v.  United 
States,  232  U.S.  383,  391-92,  394  (1914),  there  appears  to  be 
little  doubt  that  Fourth  Amendment  values  are  invaded  more 
substantially  when  not  only  is  privacy  infringed,  but  the  re- 
sult of  that  infringement  is  the  use  of  the  fruits  of  the  ille- 
gality at  a  criminal  trial. 

We  by  no  means  suggest  that  warrants  are  never  required 
in  civil  cases,  but  rather  that  in  some  civil  cases  the  nature  of 
the  statutory  purpose,  and  the  relation  of  the  magistrate's 
function  to  that  purpose,  make  such  a  requirement  inappropri- 
ate. When  important  interests  are  at  stake  which  could  not 
be  furthered  without  permitting  broad  searches  based  on  leg- 
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ancing  the  need  to  search  [or  seize]  against  the  invasion 
which  the  search  [or  seizure]  entails/''  Id.;  accord,  e.g., 
Terry  v.  Ohio,  supra,  at  21.  The  problem  before  us  is 
how  to  interpret  the  reasonableness  requirement  when 
facing  materials  which  (1)  for  the  most  part  are  not 
private  and  are  related  to  congressional  purposes,  (2) 
include  items  that  are  personal  and  private  and/or  un- 
related to  those  purposes,  and  (3)  are  impossible  to  seg- 
regate other  than  by  reviewing  all  of  them. 

We  believe  that  the  precedents  upholding  the  legality 
of  electronic  surveillance  conducted  pursuant  to  Title  III 
of  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of 
1968,  18  U.S.C.  §§  2510-20  (1970),  argue  forcefully  for 
finding  that  the  Act  before  us  does  not  unconstitutionally 
infringe  plaintiff's  privacy.  It  is  true,  of  course,  that 
the  provisions  of  Title  III  govern  searches  primarily 
designed  to  investigate  criminal  violations,  a  quite  dif- 
ferent emphasis  from  that  of  this  Act;  but,  as  we  note 
below,  that  difference  only  strengthens  our  conclusion 
that  the  Act  does  not  violate  any  privacy  rights.  Elec- 
tronic surveillance  of  wire  communications  involves  in- 
terception of  conversations  (1)  some  of  which  are  ex- 
pected to  be  related  to  law  enforcement,  (2)  some  of 
which  are  not,  and  (3)  for  which  there  is  no  available 
means  to  segregate  the  one  from  the  other  except  by 
reviewing  them  all.57   Thus,  such  surveillance,  like  the 

islative  standards  rather  than  a  particularized  showing,  see 
United  States  v.  Biswell,  supra,  at  315-16;  when  judicial  inter- 
vention serves  no  genuine  function,  id.  at  316 ;  and  when  crim- 
inal consequences  will  not  flow  from  the  search,  then  we  be- 
lieve it  may  be  and,  in  this  case,  is  improper  to  apply  the 
warrant  requirement. 

57  This  problem  is  not  unique  to  electronic  surveillance  or 
the  screening  to  be  done  under  this  Act;  rather,  it  may  exist 
whenever  a  search  is  made  for  documentary  evidence  that  is 
intermingled  with  other  material  unrelated  to  the  purpose  of 
the  search.   It  is  instructive  to  note  that  the  congressional 
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processing  involved  under  this  Act,  necessarily  contem- 
plates intrusions  into  communications  that  may  be  both 
unconnected  to  legitimate  government  objectives  and  in- 
tensely private.  If  that  fact  alone  were  thought  suffi- 
cient to  render  surveillance  unconstitutional,  then  law 
enforcement  officials  would  be  foreclosed  from  ever  em- 
ploying that  technique.  No  court  has  reached  such  a 
conclusion.  Instead,  every  one  of  the  ten  circuits  that 
have  ruled  upon  the  question  has  upheld  the  legality  of 
surveillance  conducted  according  the  scheme  of  the  Omni- 
bus Act.  Turner  v.  United  States,  No.  73-2740  (9th 
Cir.  July  24,  1975),  slip  op.  at  18-19;  United  States  v. 


scheme  before  us  is  in  some  respects  very  similar  to  the 
procedure  prescribed  by  the  ALI  Model  Code  of  Pre- 
Arraignment  Procedure  (Official  Draft,  Approved  May, 
1975)  for  dealing  with  intermingled  documents.  Under  the 
Code,  documents  that  "cannot  be  searched  for  or  identified 
without  examining  the  contents  of  other  documents"  shall  be 
impounded  by  the  seizing  officer.  §  SS  220.5(2).  After  a 
judicial  hearing,  an  order  is  issued  to  specify  the  conditions 
and  limitations  upon  any  search  of  the  documents'  contents. 
§  SS  220.5(3).  The  purpose  of  this  order,  as  relevant  to  this 
case,  is  to  prevent  an  excessive  intrusion  on  privacy  by  pro- 
viding such  safeguards  as  permitting  a  party  to  show  that 
certain  portions  of  the  seized  materials  could  not  contain  the 
items  sought,  see  p.  29  &  note  22  supra,  to  have  counsel  pres- 
ent, and  to  request  that  a  special  master  rather  than  police 
do  the  searching.  §  SS  220.5,  Note. 

Thus  under  the  Code,  materials  initially  are  merely  seized 
and  taken  into  custody,  as  they  have  been  under  the  Act. 
More  detailed  processing  awaits  consideration  in  a  hearing 
possibly  leading  to  the  imposition  of  particular  limitations, 
as  under  the  Act  processing  awaits  particularized  considera- 
tion under  the  regulations  with  judicial  review  available  be- 
fore any  further  search  begins.  Processing  may  be  done  not 
by  law  enforcement  officials  but  by  judicially-appointed  indi- 
viduals, just  as  under  the  Act  screening  will  be  done  by 
skilled,  discreet,  and  professional  archival  personnel.  These 
similarities  reinforce  our  view  that  the  processing  scheme 
contemplated  by  the  Act  is  an  appropriate  and  legal  one. 
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Sklaroff,  506  F.2d  837,  840  (5th  Cir.)  cert,  denied,  96 
S.  Ct.  142  (1975)  ;  United  States  v.  Ramsey,  503  F.2d 
524,  526-31  (7th  Cir.  1974),  cert,  denied,  420  U.S.  933 
(1975)  ;  United  States  v.  Martinez,  498  F.2d  464,  467-68 
(6th  Cir.),  cert,  denied,  419  U.S.  1056  (1974);  United 
States  v.  James,  494  F.2d  1007,  1012-13  (D.C.  Cir. 
1974)  ;  United  States  v.  Tortorello,  480  F.2d  764,  771-75 
(2d  Cir.),  cert,  denied,  414  U.S.  866  (1973);  United 
States  v.  Bobo,  All  F.2d  974,  978-82  (4th  Cir.  1973), 
cert,  denied  sub.  nom.  Gray  v.  United  States,  421  U.S. 
909  (1975)  ;  United  States  v.  Cafero,  473  F.2d  489,  493- 
501  (3d  Cir.  1973),  cert,  denied,  417  U.S.  918  (1974); 
United  States  v.  Cox,  462  F.2d  1293,  1302-04  (8th  Cir. 
1972)  ;  United  States  v.  Cox,  449  F.2d  679,  683-87  (10th 
Cir.  1971),  cert  denied,  406  U.S.  934  (1972). 

Of  course,  that  scheme  requires  that  a  variety  of 
standards  and  procedures  be  met  before  surveillance  may 
be  employed.  Although  the  parallel  is  not,  of  course, 
perfect,  we  believe  that  this  Act  does  not  on  its  face 
deviate  from  those  standards  and  procedures  in  their 
principal  aspects.  For  example,  under  the  Omnibus  Act, 
surveillance  can  be  conducted  to  investigate  only  desig- 
nated crimes  that  are  serious  in  nature,  18  U.S.C.  §  2516 
(1970),  and  only  when  normal  investigative  procedures 
have  failed  or  would  be  likely  to  do  so,  id.  §  2518(3)  (c). 
Here,  we  have  a  processing  scheme  without  which  na- 
tional interests  of  overriding  importance  cannot  be 
served,  see  pp.  48-63  supra,  and  hence,  in  terms  of  the 
seriousness  of  the  need  and  the  inability  to  employ  po- 
tentially less  restrictive  means,  the  Act  conforms  to  the 
spirit  of  the  Omnibus  Act.  The  Omnibus  Act  also  re- 
quires that  the  interception  of  the  communication  be 
minimized.  18  U.S.C.  §  2518(5)  ;  see,  e.g.,  United  States 
v.  Scott,  516  F.2d  751  (D.C.  Cir.  1975)  ;  United  States 
v.  James,  supra.  Although  the  Act  before  us  does  not  so 
require  in  its  statutory  provisions,  as  we  indicated  above, 
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see  p.  29  supra,  the  scheme  under  which  the  materials 
will  be  processed  could  properly  follow  such  a  practice, 
as  well  as  other  practices  designed  to  protect  Mr.  Nixon's 
privacy  to  the  maximum  extent  possible.  Thus,  we  be- 
lieve the  question  of  the  Act's  facial  validity  falls  within 
the  precedents  upholding  the  constitutionality  of  Title 
III.58 

Furthermore,  there  are  other  factors  that  suggest  that 
any  invasion  of  legitimate  expectations  of  privacy  is  en- 
tirely reasonable.  Whether  regarded  as  making  the  legal- 
ity of  this  Act  even  clearer  than  the  legality  of  electronic 
surveillance  or  as  providing  an  independent  line  of  argu- 
ment that  the  Act  is  valid,  we  believe  these  factors  indi- 
cate that  Mr.  Nixon's  privacy  claim  cannot  be  sustained. 
First,  the  percentage  of  documents  and  conversations  in 
which  plaintiff  has  no  reasonable  privacy  expectation,  al- 
though it  cannot  be  estimated  with  precision,  appears  to 
be  extremely  high.  A  comparison  to  the  Omnibus  Act 
is  instructive.  If  we  assume  that  all  200,000  of  the  docu- 
ments Mr.  Nixon  saw,  and  no  others,  implicate  his  pri- 
vacy interests  (assumptions  that  may  both  be  somewhat 
inaccurate,  but  whose  inaccuracies  are  offsetting,  and 
which  on  balance  do  not  seem  ungenerous  to  Mr.  Nixon's 
claim),  a  very  large  fraction  of  the  42,000,000  pages  of 
documents  would  appear  to  be  nonprivate,  and  it  appears 
that  a  very  high  percentage  of  them  would  be  related  to 
government  interests  served  by  the  Act.  The  ratio  of 
conversations  on  the  880  tape  recordings,  although  less 
certain  and  perhaps  lower,  is  most  likely  also  quite  high. 

58  It  is  true  that  Title  III,  unlike  the  Act,  also  requires 
adherence  to  a  warrant  requirement  detailed  with  some 
specificity  in  18  U.S.C.  §2518  (1970).  We  believe,  however, 
that  the  Fourth  Amendment's  warrant  requirement  is  inap- 
plicable to  the  situation  before  us,  in  part  because  it  would 
serve  little  purpose,  see  note  56  supra,  and  hence  this  distinc- 
tion between  the  two  statutory  schemes  is  unimportant  for 
our  purposes. 
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By  contrast,  the  most  recent  report  on  surveillance  con- 
ducted pursuant  to  the  Omnibus  Act  indicates  that  for 
the  calendar  year  1974,  the  overall  average  percentage 
of  incriminating  intercepts  to  total  intercepts  per  au- 
thorizing order  was  just  over  50%.  Administrative  Of- 
fice of  the  United  States  Courts,  Report  on  Appli- 
cations for  Orders  Authorizing  or  Approving  the 
Interception  of  Wire  or  Oral  Communications,  Janu- 
ary 1,  1974  to  December  31,  1974,  at  X  (Table  4). 
Particular  wiretaps  resulted  in  interceptions  none,  or 
only  a  very  small  percentage,  of  which  were  related  to 
government  law  enforcement  objectives.  Id.  at  2-11 
(Table  A-l),  23-70  (Table  B-l).  Even  if  we  were  to 
assume  that  some  of  the  interceptions  included  in  these 
figures  were  illegal  and  hence,  the  figures  should  be  some- 
what higher,  nonetheless,  the  percentage  of  total  intru- 
sions related  to  statutory  objectives  appears  to  be  strik- 
ingly higher  under  the  Act  before  us  than  is  true  espe- 
cially of  individual  instances  of  electronic  surveillance, 
but  also  of  such  surveillance  considered  on  average.  The 
fact  that  only  a  small  fraction  of  the  vast  number  of 
materials  here  at  issue  seem  likely  to  implicate  Mr. 
Nixon's  privacy  suggests  the  reasonableness  of  the  screen- 
ing process  contemplated  by  the  Act. 

Second,  the  infringement  of  privacy  caused  by  review 
by  archivists  with  an  unblemished  record  for  discretion, 
see  p.  45  supra,  is  less  wide-ranging  than  that  resulting 
from  ordinary  criminal  investigation  whose  purpose  is 
use  of  evidence  at  trials  exposed  to  the  public.59  Indeed, 

59  Plaintiff's  brief  makes  frequent  reference  to  the  staff  of 
100  archivists  who  will  be  engaged  to  process  the  materials, 
see  Senate  Hearings  on  GSA  Regulations  at  4.  The  need  for 
so  large  a  staff  arises  from  the  enormous  quantity  of  mate- 
rials at  issue.  However,  the  figure  of  100  archivists  should 
not  be  taken  to  suggest  that  each  document  or  conversation 
will  be  reviewed  by  all  100.  Rather,  we  suspect  that  the 
processing  scheme  finally  adopted — like  the  one  that  GSA  has 


176 


although  Mr.  Nixon  might,  had  he  carried  out  his  stated 
intention  to  establish  a  presidential  library,  have  re- 
moved some  of  the  most  private  materials  before  deposit, 
it  seems  unlikely  that  he,  unlike  his  predecessors,  would 
have  had  the  time  or  the  inclination  to  attempt  to  re- 
move all  documents  implicating  his  privacy.  See  pp. 
42-46  supra.  Thus,  we  suspect  that  he  contemplated  per- 
mitting archivists  to  review  materials  in  which  he  had 
a  reasonable  expectation  of  privacy.  That  would  not,  of 
course,  operate  to  defeat  his  expectation.  However,  we 
do  believe  it  helps  to  indicate  that,  in  the  special  situa- 
tion of  documents  accumulated  by  a  President  during 
his  tenure  and  reviewed  by  professional  government  per- 
sonnel, pursuant  to  a  process  employed  by  past  Presi- 
dents, any  intrusion  into  privacy  interests  is  less  sub- 
stantial than  it  might  appear  at  first.<i0  Cf.  United  States 

currently  proposed — will  ordinarily  contemplate  only  one  in- 
dividual's screening  any  particular  item,  and  when  in  difficult 
cases  guidance  is  needed  or  administrative  appeals  are  taken, 
there  would  still  be  only  several,  rather  than  five  score, 
archivists  involved.  See  generally  Proposed  Regulations,  supra 
note  13,  §  105-63.401-2. 

60  In  his  Reply  Brief  at  56,  plaintiff  insists  that  there  is  a 

seemingly  obvious  difference  between  review  of  materials 
by  persons — be  they  archivists  or  not — acting  under  and 
responsible  to  the  owner  of  the  papers,  and  review  by 
persons  acting  under  directions  of  and  responsible  to  a 
suspicious  and  hostile  Congress  and  cowed  executive 
officials. 

This  argument  proves  little  to  us  except  that  what  may  be 
obvious  to  one  person  is  not  obvious  to  others.  It  is  difficult 
to  see  how  archivists,  charged  with  the  difficult  and  delicate 
task  of  screening  materials  with  an  eye  toward  historical 
value,  protection  of  individual  rights,  and  the  classificatory 
needs  of  a  documentary  library,  have  a  great  deal  of  leeway  in 
the  performance  of  their  duties  for  loyalty  to  individuals  or 
institutions.  So  long  as  the  standards  defining  the  categories 
into  which  various  materials  are  placed  are  proper,  we  see  no 
reason  to  find  improper  the  implementation  of  those  stand- 
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v.  Nixon,  supra,  418  U.S.  at  706  (stating,  in  the  context 
of  executive  privilege  rather  than  right  to  privacy,  that 
"we  find  it  difficult  to  accept  the  argument  that  even  the 
very  important  interest  in  confidentiality  of  Presidential 
communications  is  significantly  diminished  by  production 
of  such  material  for  in  camera  inspection  with  all  the 
protection  that  a  district  court  will  be  obliged  to  pro- 
vide") ;  Sun  Oil  Co.  v.  United  States,  supra,  514  F.2d 
at  1024.  See  also  note  57  supra. 

Third,  it  is  possible  that  the  regulations  will  expressly 
prohibit  use  in  criminal  investigation  and  prosecution  of 


ards  by  archivists  whose  record  is  a  tribute  to  their  profes- 
sion, merely  because  particular  personnel  were  selected  by 
GSA  rather  than  by  Mr.  Nixon. 

Although  in  his  Affidavit  at  19,  Mr.  Nixon  asserts  that 
Presidents  Truman,  Eisenhower,  and  Johnson  assisted  in  the 
selection  of  archivists  to  review  files,  the  evidence  in  the 
record  does  not  clearly  establish  whether  that  assertion  is 
accurate.  The  record  is  most  complete  with  respect  to  Lyndon 
Johnson,  who  appears  to  have  recommended  the  individual 
who  was  later  selected  as  Director  of  the  Johnson  Library  but 
seems  not  to  have  played  any  role  in  the  selection  of  the 
archivists  actually  performing  the  day-by-day  processing.  See 
Affidavit  of  Harry  J.  Middleton  at  2 ;  Letter  of  Aug.  12,  1975 
from  David  J.  Anderson  to  R.  Stan  Mortenson,  at  2.  It  also 
appears  that  a  committee  of  individuals  designated  by  Herbert 
Hoover  had  a  voice  in  the  selection  of  Directors  of  the  Hoover 
Library,  Affidavit  of  Richard  A.  Jacobs  at  3-4,  and  that  Harry 
Truman  expected  to  have  some  voice  in  selecting  two  archiv- 
ists assigned  to  him  immediately  after  he  left  office,  id.,  exhs. 
B,  C,  although  it  is  unclear  to  what  extent,  if  any,  he  ulti- 
mately participated  in  selection. 

Mr.  Nixon's  real  objection  may  be  that  the  standards  ac- 
cording to  which  materials  are  categorized  are  established 
by  GSA  rather  than  by  him,  an  allocation  of  responsibility 
that  we  have  already  found  to  be  justified.  See  pp.  46-48  supra. 
We  also  note  that  GSA,  whether  or  not  required  to  do  so  by 
regulation,  see  pp.  28-30  supra,  might  give  Mr.  Nixon  some 
voice  in  the  selection  of  personnel. 
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any  information  derived  from  archival  processing.  That 
possibility  is  far  more  than  chimerical  in  light  of  the 
Special  Prosecutor's  having  indicated  he  has  obtained  all 
evidence  needed  for  his  investigations.01  See  note  11 
supra.  In  any  event,  such  a  prohibition  could  be  imposed 
through  judicial  review  of  regulations  were  it  thought  to 
be  constitutionally  compelled.  See  also  note  18  supra. 
The  protections  of  the  Fourth  Amendment,  of  course, 
apply  to  searches  that  are  unconnected  to  enforcement  of 
criminal  laws.  See,  e.g.,  Camara  v.  Municipal  Court, 
supra,  at  530-31.  But  there  is  considerable  authority  for 
the  proposition  that  a  less  strict  and  particularized  gov- 
ernment showing  is  necessary  to  comply  with  the  Fourth 
Amendment's  reasonableness  requirement  when  the 
search  is  entirely  "civil"  in  nature.  See,  e.g.,  Almeida- 
Sanchez  v.  United  States,  413  U.S.  266,  278-79  (1973) 
(Powell,  J.,  concurring)  ;  Wyman  v.  James,  400  U.S.  309, 
321,  323-24  (1971)  ;  id.  at  344  n.4  (Marshall,  J.,  dis- 
senting) (by  implication)  ;  Camara  v.  Municipal  Court, 
supra,  at  530-31,  533,  537-38;  White,  supra  note  56,  at 
178-80;  Testimony  of  Attorney  General  Edward  H.  Levi 
before  the  Senate  Select  Comm.  to  Study  Governmental 
Operations  with  respect  to  Intelligence  Activities,  Nov. 
6,  1975,  at  24-25,  32-35,  41-44.62  See  also  note  56  supra. 

ei  we  recognize,  of  course,  that  the  Proposed  Regulations, 
supra  note  13,  require  archivists  to  bring  to  the  attention  of 
the  Administrator,  for  referral  to  law  enforcement  officials, 
materials  reflecting  an  apparent  violation  of  the  law.  §  105- 
63.401-2  (d).  We  reiterate,  however,  that  until  these  regula- 
tions have  lain  before  Congress  for  ninety  legislative  days, 
they  have  no  legal  force,  and  during  that  period  are  subject 
to  disapproval  by  either  House  and  perhaps  to  amendment  by 
GSA  itself. 

62  It  might  be  suggested  that  such  authority  confuses  rights 
and  remedies;  searches  may  unreasonably  intrude  upon  pri- 
vacy regardless  of  the  use  of  any  evidence  obtained.  We  do 
not  believe  such  an  objection  to  be  well-founded.  Though  it  is 
beyond  doubt  that  some  searches  are  unreasonable  merely 
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This  authority  also  lends  weight  to  the  conclusion  that 
any  invasion  of  privacy  interests — that  is,  any  search 
and  seizure — contemplated  by  the  Act  is  reasonable.63 

We  would  be  less  than  candid  were  we  to  state  that 
we  find  it  as  easy  to  dispose  of  Mr.  Nixon's  privacy 
claims  as  his  claim  of  presidential  privilege.  But  on  bal- 
ance, we  believe  that  the  congressional  act  here  is  a 
reasonable  response  to  the  difficult  problem  caused  by 
the  mingling  of  personal  and  private  documents  and  con- 
versations in  the  midst  of  a  vastly  greater  number  of 
non-private  documents  and  materials  related  to  govern- 
ment objectives.  The  processing  contemplated  by  the  Act 
— at  least  as  narrowed  by  carefully  tailored  regulations 
— represents  the  least  intrusive  manner  in  which  to  pro- 

because  of  their  initial  intrusive  effect,  the  overall  impact  on 
an  individual's  privacy  and  security  depends  upon  whether 
the  government's  motive  is  hostile  or  benign,  the  scope  of 
any  subsequent  disclosure  of  private  materials,  and  the  harsh- 
ness of  any  consequences  that  might  follow.  See  Testimony 
of  Attorney  General  Edward  H.  Levi,  supra,  at  43-44;  note 
56  supra. 

63  Mr.  Nixon  relies  heavily  upon  Stanford  v.  Texas,  379  U.S. 
476  (1965),  as  support  for  his  privacy  claim.  Stanford  in- 
volved a  search  designed  to  obtain  evidence  that  an  individual 
had  violated  a  "many-faceted  law  which,  among  other  things, 
outlaws  the  Communist  Party  and  creates  various  individual 
criminal  offenses,  each  punishable  by  imprisonment  for  up  to 
20  years."  Id.  at  477.  The  search  warrant,  which  the  Court 
assumed  to  be  issued  upon  probable  cause,  purported  to  au- 
thorize a  search  of  private  premises  for  books,  records,  and 
other  materials  concerning  illegal  Communist  activities.  Sev- 
eral officers  spent  more  than  four  hours  gathering  about  half 
the  books  they  found  in  Stanford's  house,  and  those  seized 
included  works  of  Sartre,  Marx,  Pope  John  XXIII,  Justice 
Hugo  Black,  Theodore  Draper,  and  Earl  Browder,  as  well  as 
private  documents  including  a  marriage  certificate,  insurance 
policies,  household  bills  and  receipts,  and  personal  correspond- 
ence. Id.  at  479-80.  The  Court  held  this  to  be  an  unconstitu- 
tional general  search,  noting  also  that  special  care  in  protect- 
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vide  an  adequate  level  of  promotion  of  government  in- 
terests of  overriding  importance.  See  United  States  v. 
Biswell,  406  U.S.  311,  315-16  (1972)  ;  Camara  v.  Mu- 
nicipal Court,  supra,  at  535-36;  (1967)  ;  LaFave,  Admin- 
istrative Searches  and  the  Fourth  Amendment,  1967 
Sup.  Ct.  Rev.  1,  14-17.  Although  the  invasion  of  Mr. 
Nixon's  privacy  from  processing,  even  by  discreet  and 
professional  government  archivists,  of  all  of  the  mate- 
rials at  issue  is  not  insignificant,  we  do  believe,  in  light 

ing  Fourth  Amendment  rights  is  appropriate  when  the  things 
to  be  seized  are  books  and  the  basis  for  their  seizure  is  their 
content.  Id.  at  485. 

Although  the  concern  for  limiting  government  intrusions 
where  First  and  Fourth  Amendment  protections  coalesce  is 
an  important  one,  we  do  not  believe  Stanford  to  be  in  any 
way  controlling.  First,  the  seizures  in  that  case  were  enor- 
mously overbroad,  encompassing  material  whose  seizure  was 
plainly  unrelated  to  any  legitimate  government  objectives. 
That  is  not  the  case  as  respects  the  comprehensive  screening 
process  necessary  here  to  further  a  variety  of  valid  legislative 
objectives.  Second,  the  law  enforcement  officials  made  no 
attempt,  in  either  procuring  or  executing  the  warrant,  to 
minimize  the  intrusion,  a  possibility  that  may  occur,  either 
through  force  of  regulation  or  as  a  matter  of  archival  prac- 
tice, under  the  Act.  See  pp.  81-82  supra.  Third,  the  search 
in  Stanford  intruded  upon  all  of  an  individual's  personal 
papers  maintained  in  his  private  home  in  the  hopes  of  finding 
a  few  pieces  of  incriminating  evidence,  as  compared  to  screen- 
ing millions  of  pages  of  presidential  materials  not  implicating 
privacy  concerns  and  related  to  government  objectives  and,  as 
an  inescapable  concomitant  of  that  process,  reviewing  the 
small  fraction  of  the  materials  that  is  private.  Fourth,  the 
very  purpose  of  the  search  in  Stanford  was  to  enforce  crimi- 
nal laws,  a  purpose  that  is  not  central  and  might  even  be 
prohibited  under  this  Act.  Finally,  although  the  Stanford 
Court  was  not  required  to  reach  the  question  of  the  constitu- 
tionality of  the  state  statute  involved,  it  may  well  have  been 
influenced  by  the  belief  that  government  investigation  or 
prosecution  of  suspected  Communists,  if  not  unconstitutional 
under  the  First  Amendment,  was  at  the  very  least  not  an 
admirable  spectacle. 
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of  the  special  circumstances  before  us  in  this  case,  that 
it  is  not  unreasonable  and  hence  does  not  call  into  ques- 
tion the  facial  constitutionality  of  the  Act.  Hence,  we 
find  plaintiff's  claim  to  be  without  merit.64 

V.  Freedom  of  Speech  and  Association 

Mr.  Nixon  asserts  that  the  Act  denies  him  the  pro- 
tection of  expressive  activity  guaranteed  by  the  First 
Amendment.  The  argument  is  cast  in  a  variety  of  forms. 
It  is  alleged  that  the  Act  invades  the  private  formula- 
tion of  political  thought  critical  to  free  speech  and  asso- 
ciation, imposing  sanctions  upon  past  expressive  activ- 
ity, and  more  significantly,  limiting  that  of  the  future 
because  individuals  who  learn  the  substance  of  certain 
private  communications  by  Mr.  Nixon — especially  those 
critical  of  themselves — will  refuse  to  associate  with  him. 
The  Act  is  furthermore  said  to  chill  Mr.  Nixon's  expres- 
sion because  he  Will  be  "saddled"  with  prior  positions 
communicated  in  private,  leaving  him  unable  to  take  in- 
consistent positions  in  the  future.  Finally,  the  example 
of  the  Act,  plaintiff  asserts,  will  limit  free  expression 
by  and  to  political  figures  in  the  future.  Although  these 
arguments  vary  somewhat  in  content  as  well  as  in  co- 
herence and  plausibility,  it  should  be  clear  that  the  grava- 


64  Plaintiff  also  claims  to  be  able  to  assert  the  constitutional 
rights  of  third  parties  whose  privacy  interests  may  be  invaded 
by  processing  under  the  Act.  He  does  not  indicate  why  it  is 
that  he  should  be  able  to  assert  these  third  party  rights,  see 
generally  Note,  Standing  to  Assert  Constitutional  Jus  Tertii, 
88  Harv.  L.  Rev.  423  (1974),  but  we  do  not  believe  that  we 
must  face  the  sometimes  tricky  issue  of  standing.  Cf.  Ripon 
Soc'y  v.  National  Repub.  Party,  Nos.  74-1337,  74-1358  (D.C. 
Cir.  Sept.  30,  1975)  (en  banc),  manuscript  slip.  op.  at  25  n.28. 
For  even  were  we  to  assume  arguendo  that  such  an  assertion 
was  appropriate,  we  would  find  that  the  infringement  of  any 
other  individual's  privacy  to  be  far  less  global  and  equally 
well-justified  so  as  to  be  an  a  fortiori  case. 
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men  of  each  of  them  is  the  harm  to  Mr.  Nixon's  First 
Amendment  interests  caused  by  disclosure  of  the  mate- 
rials so  as  to  violate  his  associational  privacy. 

It  is  undisputed  that  the  First  Amendment's  protection 
of  freedom  of  expression  encompasses  association  for  the 
advancement  of  political  ideas.  E.g.,  Kusper  v.  Poniikes, 
414  U.S.  51,  56-57  (1973);  Bates  v.  Little  Rock,  361 
U.S.  516,  522-23  (1960)  ;  NAACP  v.  Alabama  ex  rel. 
Patterson,  357  U.S.  449,  460-62  (1958).  "Inviolability 
of  privacy  in  group  association  may  in  many  circum- 
stances be  indispensable  to  preservation  of  freedom  of 
association,  .particularly  where  a  group  espouses  dissident 
belief s."  Id.  at  462.  Where  an  infringement  of  associa- 
tional freedom  can  be  shown,  the  government  bears  the 
burden  of  showing  that  the  action  it  defends  serves  a 
compelling  government  interest  that  cannot  be  promoted 
in  a  less  restrictive  way.  E.g.,  Kusper  v.  Pontikes,  supra, 
at  58-59;  United  States  v.  O'Brien,  391  U.S.  367,  376-77 
(1968);  Shelton  v.  Tucker,  364  U.S.  479,  488  (1960). 
Mr.  Nixon  invokes  this  established  First  Amendment 
doctrine  in  pressing  his  claim. 

This  contention  is  in  its  structure  not  very  different 
from  the  Fourth  Amendment  question  we  have  just  dis- 
cussed. It  too  is  limited  to  the  constitutionality  of  a 
screening  process  necessary  to  classify  and  categorize 
materials  only  some  of  which  implicate  Mr.  Nixon's  con- 
stitutionally protected  interest  in  associational  privacy. 
There  are,  undoubtedly,  some  materials  mingled  among 
the  great  bulk  that  truly  implicate  Mr.  Nixon's  ability 
to  associate  in  private  in  order  to  advance  political  ideas, 
and  the  fraction  of  these  as  compared  to  the  total  is  un- 
likely to  differ  substantially  in  size  from  that  fraction 
implicating  his  Fourth  Amendment  interests.  See  pp.  69- 
71  supra.  Here,  too,  Mr.  Nixon  may  have  in  effect  waived 
his  right  to  invoke  freedom  of  association  with  respect 
to  certain  portions  of  the  materials  which  he  earlier  dis- 
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closed.  Cf.  pp.  41-41,  71  supra.  And  although  the  great 
bulk  of  the  materials  appear  to  be  unrelated  to  Mr.  Nixon's 
constitutional  interests,  he  appears  to  have  a  legitimate 
expectation  that  he  would  have  an  opportunity  to  remove 
some  of  the  sensitive  political  documents  before  any  gov- 
ernment screening  took  place.  See  pp.  72-75  supra. 

The  allegations  of  infringement  of  rights  here,  how- 
ever, are  predicated  on  the  assumption  that  all  materials 
will  be  opened  to  public  access  without  any  protection  of 
plaintiff's  constitutional  interest  in,  inter  alia,  associa- 
tional  privacy.  See  Plaintiff's  Brief  at  144,  149,  150-52; 
Reply  Brief  at  60-62.  This  is  an  assumption,  as  noted 
above,  which  we  have  no  reason  to  accept  or  to  base  a 
ruling  upon.65   Hence,  we  need  not  resolve  the  debate 


65  The  Proposed  Regulations,  supra  note  13,  mandate  re- 
strictions on  public  access  to  materials  implicating  "personal 
privacy."  See  note  52  supra.  We  believe  that  it  is  entirely 
possible  to  read  personal  privacy  so  as  to  include  the  privacy 
in  political  association  protected  by  the  First  Amendment, 
and,  if  this  were  the  case,  then  these  regulations  would  be 
inconsistent  with  plaintiff's  assumption. 

The  inter venor-defendants  include  journalists  whose  inter- 
est would  seem  to  lie  in  the  broadest  immediate  disclosure  of 
all  materials  of  interest  to  the  reading  public.  Yet  at  the  oral 
argument  on  the  merits  of  this  case,  certain  of  their  counsel 
conceded  that  some  materials  would  fall  within  the  protection 
of  the  First  Amendment.  Mr.  Herzstein  suggested  three  pos- 
sible meanings  of  "political  materials" :  first,  those  relating  to 
the  abuse  of  government  power  for  political  purposes;  sec- 
ond, those  relating  to  the  exercise  of  political  influence  and 
national  leadership  in  the  national  interest  as  perceived  by 
the  Chief  Executive;  and  third,  truly  personal  political  activ- 
ity. Transcript  at  71-72.  The  record  proceeds  as  follows: 

Mr.  Herzstein :  ...  If  Mr.  Nixon  was  a  member  of  the 
ACLU  or  the  John  Birch  Society  or  the  Republican 
Party,  his  personal  involvement  with  that  organization, 
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between  plaintiff,  on  the  one  hand,  and  defendants  and 
any  intervenor-defendants,  on  the  other,  as  to  whether 
the  kinds  of  burdens  Mr.  Nixon  alleges  are  cognizable 
and  not  excessively  speculative.  For  we  believe  that  any 
burden  arising  solely  from  review  by  professional  and 
discreet  archivists  is  not  significant,  and  certainly  not 
significant  enough  to  outweigh  countervailing  govern- 
ment interests.  Mr.  Nixon's  freedom  to  continue  to  ex- 
press himself  on  public  issues  will  not  be  impaired  if 
a  handful  of  government  archivists  privately  know  the 
contents  of  materials  in  which  plaintiff  may  or  may  not 
have  taken  inconsistent  positions.  Similarly,  that  private 
knowledge  of  archivists  will  not  deter  individuals  with 
whom  Mr.  Nixon  has  associated  (or  would  like  to  asso- 
ciate) from  participating  with  him  in  political  activities. 
For  these  reasons,  we  do  not  believe  that  the  Act  will 
in  any  significant  way  chill  association  by  or  with  future 
presidents.  Cf.  pp.  42-46  supra.  Finally,  there  is  no  show- 
ing here  of  the  kinds  of  sanctions,  coercion,  harassment, 
or  other  oppression  that  characterized  such  cases  as 
NAACP  v.  Alabama  ex  rel.  Patterson,  supra,  at  462, 


to  the  extent  it  involved  no  connection  with  his  use  of  his 
public  office,  then  we  feel  that  is  a  personal  record. 

Judge  McGowan:    That  could  be  left  out. 

Mr.  Herzstein:  And  that  could  be  left  out,  that's 
right. 

Id.  at  72.  Counsel  for  another  of  the  groups  of  intervenors 
indicated  his  agreement: 

Mr.  Friedman:    .  .  . 

I  would  start  right  out  by  agreeing  that  there  is  some 
material  in  this  group  which  would  be  protected  by  the 
First  Amendment.  Mr.  Herzstein  referred  to  personal 
associations  of  Mr.  Nixon,  a  list  of  his  own  personal 
political  contributions,  a  list  of  whom  he  voted  for  in  his 
entire  life,  all  of  that  would  be  protected  by  the  First 
Amendment. 

Id.  at  74. 
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and  Bates  v.  Little  Rock,  supra,  at  523-24,  in  which 
the  doctrine  of  assoeiational  freedom  was  first  developed, 
and  that  more  recently  were  accorded  considerable  sig- 
nificance by  another  three-judge  court  in  this  district, 
see  Order  of  October  22,  1975  in  Doe  v.  Martin,  Civil 
No.  75-0083,  at  3-14.  Rather,  this  case  is  not  unlike 
Buckley  v.  Valeo,  supra,  where  the  court  of  appeals 
in  this  circuit  considered  whether  auditing  provisions 
of  the  Federal  Election  Campaign  Act  that  authorize 
the  Federal  Election  Commission  to  inspect  but  not  to 
disclose  confidential  records  of  political  contributions 
violate  the  First  Amendment.  The  court  there  held 
that  "the  confidential  status  of  those  records  precludes 
any  claim  of  real  or  threatened  injury  to  plaintiff's  First 
Amendment  interests  arising  from  public  disclosure."  519 
F.2d  at  865.  Plainly  put,  plaintiff  has  provided  us  with 
no  reason  to  believe  that  screening  by  government  per- 
sonnel, by  itself,  undermines  his  First  Amendment  free- 
doms. See  also  California  Bankers  Ass'n  v.  Shultz,  416 
U.S.  21,  51-52,  56-57  (1974).  And  since,  as  was  noted 
earlier,  the  Act  is  a  legitimate  and  not  unnecessarily 
restrictive  means  of  furthering  government  interests  of 
great  importance,  we  find  no  basis  whatsoever  for  up- 
holding Mr.  Nixon's  challenge  to  the  Act  on  First 
Amendment  grounds.60 

VI.  Equal  Protection 

Mr.  Nixon  challenges  the  Act  on  the  ground  that,  by 
singling  out  the  papers  accumulated  during  his  tenure 
in  office,  it  denies  him  the  equal  protection  of  the  law. 
We  believe,  however,  that  there  is  adequate  justification 
for  the  difference  in  treatment  between  him  and  other 
Presidents.  His  papers  were  in  a  unique  status.  Those 

66  Insofar  as  plaintiff  purports  to  assert  the  rights  of  third 
parties,  we  find  such  a  claim  to  be  without  merit,  for  reasons 
discussed  in  note  64  supra. 
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of  his  latter-day  predecessors  in  office  had  already  been 
deposited  in  presidential  libraries,  see  p.  43  supra,  and 
were,  therefore,  available  (albeit  on  a  restricted  basis  in 
some  cases)  to  historians,  the  public,  and  the  three 
branches  of  government.  The  papers  of  his  successors 
were  yet  to  come  into  being  or,  in  the  case  of  President 
Ford,  still  in  active  use  by  the  incumbent  administra- 
tion. Legislating  with  respect  to  Mr.  Ford  might  have 
directly  and  adversely  affected  executive  policymaking. 
Cf.  p.  38  supra.  Legislating  with  respect  to  any  future 
President  might  have  been  unwise  when  the  considered 
study  by  the  Commission  established  by  Title  II  of  the 
Act  of  the  sensitive,  complex,  and  often  technical  ques- 
tions relating  to  government  documents  had  not  been 
completed.  See  120  Cong.  Rec.  S  18244-45  (daily  ed. 
Oct.  3,  1974)  (remarks  of  Sen.  Javits)  ;  id.  at  H  11208 
(daily  ed.  Dec.  3,  1974)  (remarks  of  Rep.  Brademas)  ; 
id.  at  H  11212  (statement  of  Rep.  Bingham).  Only  Mr. 
Nixon  was  in  the  intermediate  status  of  having  termi- 
nated his  service  as  President  but  not  yet  having  estab- 
lished a  presidential  library. 

Mr.  Nixon  has  emphasized  that  the  materials  would 
have  been  preserved  for  at  least  three  years  under  the 
Nixon-Sampson  agreement.  The  implication  is  that  there 
was  no  urgent  need  for  immediate  governmental  control 
or  for  singling  out  plaintiff;  during  that  period,  Mr. 
Nixon  might  have  established  a  presidential  library,  mak- 
ing him  like  past  Presidents  of  the  modern  era,  or  the 
Commission  might  have  finished  its  work,  enabling  Con- 
gress to  apply  the  same  standards  to  him  and  to  future 
Presidents.  This  argument,  we  believe,  misses  the  point. 
The  possibility  existed  that  Mr.  Nixon  and  the  GSA 
might  decide  to  amend  the  agreement  so  as  to  foreshorten 
the  three-year  period.  Even  within  the  course  of  three 
years'  time,  there  was  no  assurance  either  that  Mr.  Nixon 
would  plan  to  establish  a  presidential  library  or  that  the 
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Commission  would  have  completed  a  study  that  would 
be  translated  into  law.  Indeed,  at  this  date — over  15 
months  after  the  Nixon-Sampson  agreement  was  formed 
— the  Commission's  first  meeting  has  just  been  held,  al- 
though its  report  to  the  President  and  Congress  is  to  be 
transmitted  no  later  than  March  31,  1976,  see  44  U.S.C.A. 
§  3322  (Supp.  I,  Feb.  1975).  Although  Mr.  Nixon 
has  asserted  that  he  intends  to  establish  a  presidential 
library  at  the  University  of  Southern  California,  see 
Nixon  Affidavit  at  19;  Affidavit  of  John  R.  Hubbard  at 
1-2,  no  binding  arrangements  have  yet  been  made.67 

In  addition,  there  was  a  distinct  disadvantage  to  wait- 
ing for  the  completion  of  the  Commission's  report:  in 
the  interim,  no  progress  could  be  made  in  the  lengthy 
process  of  reviewing,  classifying,  and  housing  the  mate- 
rials so  that  they  might  become  available  for  a  variety 
of  uses.  On  the  assumption  that  processing  could  begin 
in  the  spring  of  1976,  GSA  estimates  that  the  materials 
whose  review  would  receive  first  priority  would  not  be 
fully  processed  until  the  fall  of  1979.  The  first  priority 
materials  comprise  only  21%  of  the  total,  and  although 
the  other  79%  can  be  processed  more  quickly,  they  would 
receive  no  attention,  except  for  initial  shelving  and  ar- 
ranging, until  the  1980s.  Senate  Hearings  on  GSA  Regu- 
lations at  115-19.  Similarly,  the  tape  recordings  would 
not  be  fully  processed  until  the  end  of  1979.  Id.  at  132. 
The  examples  in  the  record  of  requests  from  a  variety  of 
individuals  or  agencies  for  access  to  materials  in  presi- 


67  It  is  of  course  understandable  that  no  final  arrangements 
could  be  made  given  the  uncertainty,  generated  by  the  passage 
of  the  Act  and  by  this  and  other  litigation,  about  the  nature 
of  Mr.  Nixon's  rights  and  interests  in  the  materials.  None- 
theless, it  is  noteworthy  that  not  only  were  there  no  binding 
plans  at  the  time  that  the  Act  was  passed,  but  that  investiga- 
tion of  the  possibility  of  establishing  a  library  at  USC  began 
only  after  the  passage  of  the  Act.  See  Affidavit  of  John  R. 
Hubbard  at  1. 
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dential  libraries  having  to  be  refused  merely  because 
processing  had  not  been  completed  68  indicates  the  impor- 
tance of  beginning  the  lengthy  processing  period  as 
promptly  as  possible,  so  that  access  to  the  materials  by 
the  public  or  by  government  officials  would  not  be  unduly 
delayed. 

Finally,  as  noted  above,  see  pp.  46-48  supra,  Congress 
had  before  it  an  adequate  basis  for  concluding  that  Mr. 
Nixon  might  not  be  a  wholly  reliable  custodian  of  the 
materials  at  issue.  This  aspect  of  the  case  provides  a 
basis  for  distinguishing  him  from  other  Presidents,  whose 
inclination  to  serve  important  public  interests  in  dispos- 
ing of  such  materials  Congress  had  less  reason  to  ques- 
tion. It  also  reinforces  the  dangers  of  deferring  congres- 
sional action  in  the  event  that  the  agreement  were 
amended,  or,  after  three  years'  time,  no  satisfactory  ar- 
rangements for  a  presidential  library  existed  and  the 
Commission  report  was  not  completed  or  acted  upon.  We 
believe  that  this  additional  factor  makes  even  clearer 
what  is  already  apparent,  namely,  that  there  was  ade- 
quate justification  for  according  different  treatment  to 
these  materials  than  to  those  accumulated  during  other 
Presidential  administrations.  See  also  note  35  supra. 

Mr.  Nixon  also  suggests  that  the  Act  must  be  sub- 
jected to  heightened  scrutiny  and  requires  compelling 
justifications  because  it  infringes  his  fundamental  in- 
terest both  in  free  speech  and  association  and  in  privacy. 
The  first  of  these  interests  has  already  been  discussed 
in  its  own  right,  as  the  protections  of  the  First  Amend- 
ment apply  directly  to  the  case,  and  we  found  the  in- 


68  See  Letter  of  August  12,  1975  from  David  J.  Anderson 
to  R.  Stan  Mortenson,  at  2 ;  Affidavit  of  Harry  J.  Middleton  at 
3-4  &  exhs.  A,  B ;  Letter  of  July  23,  1975  from  Benedict  K. 
Zobrist,  Director  of  the  Truman  Library,  to  R.  Stan  Morten- 
son,  at  1-2 ;  Affidavit  of  William  R.  Emerson,  July  22,  1975, 
exh.  I. 
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fringement  of  expressive  interests  to  be  insubstantial  and 
amply  justified.  That  analysis,  we  believe,  is  fully  dis- 
positive of  any  equal  protection  claim  resting  upon  so- 
called  strict  scrutiny.  See,  e.g.,  Police  Dept.  v.  Mosley, 
408  U.S.  92,  94-102  (1972)  ;  Kalven,  The  Concept  of  the 
Public  Forum:  Cox  v.  Louisiana,  1965  Sup.  Ct.  Rev.  1, 
29-30;  The  Supreme  Court,  1973  Term,  88  Harv.  L.  Rev. 
41,  153-55  &  nn.  36,  39  (1974).  As  for  the  privacy 
claim,  Mr.  Nixon  provides  no  authority  indicating  that 
the  kind  of  privacy  interests  whose  protection  he  seeks 
has  heretofore  been  provided  under  the  equal  protection 
clause,  and  we  know  of  none;  but  even  if  such  authority 
existed  we  believe  once  again  that  the  analysis  above  of 
the  infringement  of  those  interests,  as  compared  to  the 
furtherance  of  important  legislative  objectives,  disposes 
of  his  claim. 

VII.  Bill  of  Pains  and  Penalties 

Article  I,  section  9,  clause  3  of  the  Constitution  pro- 
hibits the  legislature  from  enacting  a  bill  of  attainder, 
which  is  a  legislative  determination  of  guilt  and  imposi- 
tion of  punishment  upon  a  specified  group  or  specified 
individuals  without  the  safeguards  of  a  judicial  trial.  E.g., 
United  States  v.  Brown,  381  U.S.  437,  441-46  (1965)  ; 
id.  at  462-64  (White,  J.,  dissenting)  ;  Flemming  v.  Nes- 
tor, 363  U.S.  603,  613  (1960);  id.  at  627  (Black,  J., 
dissenting)  ;  De  Veau  v.  Braisted,  363  U.S.  144,  160 
(1960)  (plurality  opinion) ;  United  States  v.  Lovett,  328 
U.S.  303,  315-17  (1946)  ;  id.  at  321-22  (Frankfurter,  J., 
concurring).  Strictly  speaking,  an  act  is  a  bill  of  at- 
tainder when  the  punishment  is  death,  and  a  bill  of  pains 
and  penalties  when  the  punishment  is  less  severe,  but 
both  kinds  of  punishment  have  been  held  to  fall  within 
the  scope  of  the  constitutional  prohibition.  E.g.,  United 
States  v.  Lovett,  supra,  at  323-24  (Frankfurter,  J.,  con- 
curring) ;  Cummings  v.  Missouri,  71  U.S.  (4  Wall.)  277, 
323  (1867). 
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Plaintiff's  argument  that  the  Act  is  a  bill  of  pains 
and  penalties  rests  primarily  upon  the  general  political 
atmosphere  asserted  to  exist  at  the  time  the  legislation 
was  passed.  As  Mr.  Nixon  describes  it,  there  was  a 
period  of  great  political  turbulence  during  and  following 
"Watergate" :  congressional  inquiries  had  generated 
widespread  allegations  of  misconduct;  articles  of  im- 
peachment had  been  recommended  by  a  House  committee ; 
and  in  the  wake  of  that  recommendation  there  followed 
a  presidential  resignation.  A  presidential  pardon  granted 
Mr.  Nixon  by  his  successor  generated  enormous  contro- 
versy and,  on  the  part  of  some  legislators,  anger,  frus- 
tration, and  a  determination  not  to  let  the  pardon  pre- 
vent airing  of  the  whole  Watergate  affair  to  the  public. 
In  light  of  these  circumstances,  plaintiff  asserts  that  the 
Act  was  designed  to  punish  him  for  the  wrongdoing  that 
was  alleged,  and  hence  falls  within  the  bill  of  attainder 
clause.  Plaintiff's  Brief  at  195-205;  Plaintiff's  Reply 
Brief  at  63-66. 

Assuming  arguendo  that  this  characterization  of  leg- 
islative sentiment  is  accurate,  we  believe  it  falls  far 
short  of  making  out  a  meritorious  bill  of  attainder  claim. 
Congress  may  often  be  angered  or  frustrated  by  execu- 
tive decisions,  and  may  often  attempt  to  bring  to  the  no- 
tice of  the  public  information  bearing  upon  allegations  of 
wrongdoing  by  government  officials.  Whether  or  not  such 
congressional  activity  is  likely  to  represent  a  wise  exer- 
cise of  legislative  power,  it  is  not  automatically  punitive 
in  character.  And  when  plaintiff  moves  from  asserting 
the  existence  of  anger  and  frustration  to  asserting  puni- 
tive motivation,  he  uniformly  fails  to  adduce  any  evi- 
dence from  the  legislative  record  or  otherwise  to  support 
his  contention.09  Surely  not  any  piece  of  legislation,  or 

69  For  example,  after  providing  citations  to  various  state- 
ments by  members  of  Congress  and  to  newspaper  articles  de- 
signed to  support  plaintiff's  characterization  of  the  political 
atmosphere,  Plaintiff's  Brief  at  198  shifts  to  the  state- 
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any  piece  of  legislation  more  or  less  related  to  "Water- 
gate/' that  was  passed  during  times  that  Mr.  Nixon 
asserts  were  turbulent  must  be  found  unconstitutional  on 
bill  of  attainder  grounds.  Whether  it  is  depends  upon  a 
demonstration  of  punitive  intent  or  character,  and  that 
demonstration  is  patently  lacking  here. 

The  test  of  whether  a  legislative  enactment  is  punitive 
in  nature  has  been  variously  stated.  To  some  extent  it 
has  rested  upon  whether  there  exist  other,  non-punitive, 
purposes  that  may  plausibly  be  assigned  to  the  legisla- 
tion, e.g.,  Kennedy  v.  Mendoza-Martinez,  372  U.S.  144, 
168-69  (1963);  Trop  v.  Dulles,  356  U.S.  86,  107-10 
(1958)    (plurality  opinion);70  Cummings  v.  Missouri, 


ment  that  "[m]any  in  Congress  perceived  the  legislation  as 
the  only  way  in  which  they  could  exact  a  penalty  which  they 
felt  was  due,"  without  any  support  whatsoever  for  that  state- 
ment. The  next  sentence,  insisting  that  the  Act  and  the  de- 
bates preceding  its  passage  indicate  a  congressional  design  to 
inflict  punishment  upon  an  individual  thought  to  be  guilty  of 
criminal  acts,  stands  similarly  unsupported.  What  follows  in 
the  brief  indicates  little  more  than  a  legislative  desire  to 
obtain  the  whole  truth  about  Watergate  in  part  because  the 
pardon  of  Mr.  Nixon  had  prevented  criminal  proceedings 
from  serving  that  role,  id.  at  199;  this  legislative  objective  is 
not  illegitimate  or  necessarily  punitive,  see  p.  58  &  note  16 
supra.  The  brief  proceeds  further  by  again  leaping  to  a  con- 
clusion— that  the  "tone  of  anger  and  the  conclusions  of  guilt" 
in  the  debates  reveal  a  punitive  purpose,  Plaintiff's  Brief  at 
200,  without  any  support  for  that  allegation.  Similarly,  a 
congressional  recitation  of  alleged  wrongdoings,  see  id.  at 
202;  Reply  Brief  at  63-65,  can  reflect  legitimate  legislative 
considerations,  see  pp.  46-48  supra,  as  easily  as  punitive  moti- 
vation, and  once  more  plaintiff  fails  to  document  or  demon- 
strate the  latter. 

70  Strictly  speaking,  neither  Mendoza-Martinez  nor  Trop  in- 
volved a  bill  of  attainder  claim.  However,  in  both  cases,  the 
issue  was  quite  similar  to  such  a  claim;  in  Mendoza-Martinez, 
whether  a  statute  which  automatically  imposes  forfeiture  of 
citizenship,  without  judicial  or  administrative  proceedings,  is 
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supra,  at  319-20,  and  in  this  case,  as  we  have  already 
noted,  we  find  such  alternative  purposes  plainly  present. 
See  pp.  49-61  supra.  A  similar  test,  and  one  whose  ap- 
plication leads  to  the  same  conclusion,  is  that  indicated 
in  Flemming  v.  Nestor,  supra,  at  614,  quoting  De  Veau 
v.  Braisted,  supra,  at  160  (plurality  opinion)  : 

Where  the  source  of  legislative  concern  can  be 
thought  to  be  the  activity  or  status  from  which  the 
individual  is  barred,  the  disqualification  is  not  pun- 
ishment even  though  it  may  bear  harshly  upon  one 
affected.  The  contrary  is  the  case  where  the  statute 
in  question  is  evidently  aimed  at  the  person  or  class 
of  persons  disqualified. 
•    •    •  • 

"The  question  in  each  case  where  unpleasant  con- 
sequences are  brought  to  bear  upon  an  individual 
for  prior  conduct,  is  whether  the  legislative  aim 
was  to  punish  that  individual  for  past  activity,  or 
whether  the  restriction  of  the  individual  comes  about 
as  a  relevant  incident  to  a  regulation  of  a  present 
situation,  such  as  the  proper  qualifications  for  a 
profession." 

There  is  no  evidence  presented  to  us,  nor  is  there  any  to 
be  found  in  the  legislative  record,  to  indicate  that  Con- 
gress' design  was  to  impose  a  penalty  upon  Mr.  Nixon, 
by  depriving  him  of  custody  and  control  of  the  disposi- 
tion of  the  materials  at  issue,  as  punishment  for  alleged 


penal  in  character  and  hence  deprives  individuals  of  citizen- 
ship rights  without  due  process  of  law  and  other  safeguards, 
372  U.S.  at  164;  in  Trop,  whether  denationalization  may  be 
inflicted  as  a  punishment,  356  U.S.  at  94.  Both  decisions  re- 
lied in  part  upon  bill  of  attainder  precedents,  and  we  find 
nothing  in  them  to  indicate  that  the  nature  of  their  determi- 
nation of  whether  punishment  was  imposed  by  legislative  act 
differs  from  that  determination  in  bill  of  attainder  cases. 
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past  wrongdoings.71  There  is,  however,  ample  evidence 
that  Congress  cared  about  regulating  how  the  materials 
would  be  treated  in  the  future  in  order  to  ensure  that 
such  treatment  will  be  consistent  with  Congressional 
perceptions  of  the  public  interests.  See  pp.  48-61  supra.72 
Moreover,  in  determining  whether  depriving  Mr.  Nixon 
of  absolute  control  of  the  materials  constitutes  punish- 
ment, other  indicators — whether  the  deprivation  has  his- 
torically been  regarded  as  punishment,  whether  it  comes 
into  effect  only  upon  a  finding  of  scienter,  and  whether 
the  behavior  to  which  it  applies  is  already  a  crime,  Ken- 
nedy v.  Mendoza-Martinez,  supra,  at  168;  whether  the 
deprivation  seems  especially  severe  in  context,  id.  at  169; 
Cummings  v.  Missouri,  supra,  at  317-18 — also  point  to- 
ward a  negative  conclusion.  Control  over  processing  of 
presidential  materials  has  not  traditionally  been  associ- 
ated with  either  crime  or  punishment,  and  the  operation 
of  the  Act  in  no  way  depends  on  the  scienter  of  Mr. 
Nixon  or  anyone  else.  Moreover,  in  relation  to  the 
congressional  purposes,  the  Act  could  not  have  been 
drawn  more  narrowly,  see  pp.  62-63  supra,  and  any  ef- 
fect on  Mr.  Nixon  cannot  be  thought,  in  context,  to  be 
at  all  severe,  or  unnecessary,  or  merely  punitive.  The 
legislative  history  leads  to  only  one  conclusion,  namely, 


71  Congress  may  well  have  relied  in  part  upon  the  allega- 
tions of  wrongdoing  by  Mr.  Nixon  as  a  basis  for  treating  him 
differently  from  other  Presidents.  As  a  theoretical  matter, 
such  reliance  is  equally  consistent  with  (1)  a  desire  to  punish 
for  past  wrongdoing  and  (2)  a  desire  to  regulate  the  future 
treatment  of  the  presidential  materials.  As  a  factual  matter, 
such  reliance  appears  from  the  legislative  record  to  have 
been  motivated  by  the  second  concern  alone.  See  pp.  48-61  & 
note  69  supra. 

72  That  evidence,  together  with  the  ample  basis  for  a  con- 
gressional decision  to  treat  Mr.  Nixon  somewhat  differently 
from  other  presidents,  see  pp.  93-97  supra,  suggests  that  the 
Act's  singling  out  Mr.  Nixon  is  of  no  special  significance  with 
respect  to  allegations  that  the  Act  constitutes  punishment. 
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that  the  Act  before  us  is  regulatory  and  not  punitive  in 
character. 

That  conclusion  is  reinforced  by  specific  aspects  of  the 
Act  that  just  do  not  square  with  the  claim  that  the  Act 
was  a  punitive  measure.  Section  102(b)  of  the  Act  gives 
Mr.  Nixon  as  well  as  other  individuals  the  right  to  con- 
test any  legal  process  directed  to  the  materials  by  as- 
serting any  rights,  defenses,  or  privileges  he  may  have. 
Section  102(c)  provides  him  or  his  designees  with  a 
right  of  access  at  all  times  to  all  materials  covered  by 
the  Act.  Section  104(a)  directs  the  Administrator,  in 
promulgating  regulations,  to  consider  both  the  need  to 
protect  any  party's  opportunity  to  assert  any  legal  or 
constitutional  right  or  privilege  (subsection  5),  and  the 
need  to  give  to  Mr.  Nixon  or  his  heirs,  for  his  or  their 
sole  custody  and  use,  any  tape  recordings  or  materials 
whose  preservation  is  unnecessary  to  further  legislative 
ends  (subsection  7).  Section  105(a)  provides  for  juris- 
diction and  expedited  treatment  of  various  claims  aris- 
ing under  the  Act,  and  was  designed  in  part  to  provide 
plaintiff  with  an  expedited  route  to  follow  in  seeking  to 
protect  any  rights  he  believed  had  been  infringed,  see 
120  Cong.  Rec.  S  18239  (daily  ed.  Oct.  3,  1974)  (re- 
marks of  Sen.  Ervin).  Section  105(c)  provides  for  pay- 
ment of  compensation  to  any  individual  who  is  found  to 
have  been  deprived  of  private  property  by  the  operation 
of  the  Act.  Provisions  such  as  these  are  not  the  trap- 
pings of  a  punitive  and  vindicative  enactment.73  Finally, 
the  establishment  in  Title  II  of  a  Commission  to  study 
records  of  federal  officials  reflects  Congress'  perception 
of  a  genuine  regulatory  problem  and  the  need  for  action 
to  solve  that  problem  in  the  future.   Even  if  it  could 


73  Indeed,  the  legislative  record  contains  numerous  refer- 
ences to  the  need  to  protect  plaintiff's  constitutional  rights 
under  the  Act.  See,  e.g.,  S.  Rep.  No.  93-1181,  93d  Cong.,  2d 
Sess.,  at  2-3,  4-5,  5-6  (1974)  ;  pp.  24-25  supra. 
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plausibly  be  alleged  that  a  legislature  whose  design  was 
to  punish  would  choose  as  the  penalty  deprivation  of 
control  over  these  original  materials — surely  an  odd  form 
of  punishment — it  strains  credulity  to  argue  that  the 
deprivation  of  control,  in  the  context  of  and  as  limited 
by  these  specific  statutory  provisions,  was  intended  to 
inflict  punishment  within  the  reach  of  the  bill  of  at- 
tainder clause. 


The  approach  of  the  Bicentennial  Year  has  already 
seen  a  widening  appreciation  of  the  importance  of  the 
preservation  of  our  historical  heritage.  It  seems  inevita- 
ble that  Congress  would,  sooner  or  later,  address  itself 
to  the  formulation  of  a  uniform  policy  with  respect  to 
the  disposition  of  the  papers  of  presidents  and  other  sig- 
nificant functionaries  of  the  federal  government. 

Had  the  Act  before  us  been  fully  prospective,  it  seems 
fair  to  say  that  none  of  the  constitutional  problems  dealt 
with  hereinabove  would  have  been  serious.  Mr.  Nixon, 
however,  served  as  President  for  over  five  years  in  a 
highly  eventful  period,  accumulating  vastly  more  papers 
illuminative  of  his  time  in  office  than  any  other  Presi- 
dent. Moreover,  his  tenure  of  the  office  ended  under  ex- 
traordinary circumstances  which  have  themselves  become 
an  important  fact  of  our  national  history,  and  which 
brought  sharply  into  focus  the  need  for  Congress  to  make 
a  start  upon  the  articulation  of  a  coherent  policy  of 
records  preservation.  To  start  with  Mr.  Nixon  himself 
was  surely  not  an  irrational  determination,  but  it  pre- 
sents problems  which  both  the  face  of  the  Act  and  its 
legislative  history  show  Congress  to  have  been  keenly 
aware  of. 

We  do  not  believe  those  problems  to  be  such  as  to 
justify  stopping  the  Act  in  its  tracks,  given  its  scheme 
of  implementation  by  regulations  in  the  writing  of  which 
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Congress  itself  has  retained  a  role.  But  sensitivity  to 
constitutional  protections  cannot  end  with  the  adoption 
of  the  Act  itself.  It  must  permeate,  in  both  regulation 
and  practice,  the  effectuation  of  the  Act  as  well. 

Although  we  hold  that  the  facial  constitutionality  of 
the  Act  requires  dismissal  of  the  complaint,  we  think  it 
appropriate,  pending  the  final  disposition  of  any  appeal 
plaintiff  may  deem  it  advisable  to  take,  to  enjoin  any 
processing  or  disclosure  of  the  materials  in  question  ex- 
cept for  the  very  limited  purposes  hereinafter  appearing. 

ORDER 

In  accordance  with  the  foregoing  opinion,  it  is  this 
7th  day  of  January,  1976, 

ORDERED  that  the  preliminary  and  permanent  in- 
junctive relief  prayed  for  by  plaintiff  is  denied  and  the 
complaint  dismissed  as  without  merit;  and,  pending  the 
final  disposition  of  any  appeal  from  this  decision,  it  is 

FURTHER  ORDERED  that  the  defendants,  their  su- 
periors, agents,  and  assigns  are  hereby  enjoined  from 
processing,  disclosing,  inspecting,  transferring,  or  other- 
wise disposing  of  any  materials,  be  they  documents, 
papers,  tape  recordings  or  other  items,  which  might  fall 
within  the  coverage  of  sections  101(a),  (b)  of  the  Presi- 
dential Recordings  and  Materials  Preservation  Act  and 
which  are  now  or  may  in  the  future  be  in  their  custody, 
except  as  is  specifically  provided  hereinafter;  and  it  is 

FURTHER  ORDERED  that  this  injunction  shall  not 
bar  production  of  materials  pursuant  to  any  subpoena  or 
other  lawful  process  in  accordance  with  the  procedures 
established  in  41  C.F.R.  §§  105-63.201  to  .207,  .303;  and 
it  is 
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FURTHER  ORDERED  that  Mr.  Nixon  or  his  desig- 
nated agent  shall  at  all  times  have  access  to  the  materials 
in  accordance  with  41  C.F.R.  §§  105-63.201  to  .207,  .301, 
and  shall  have  the  right  to  obtain  photographic  repro- 
ductions of  any  documentary  material;  and  it  is 

FURTHER  ORDERED  that  only  the  defendants  or 
their  agents  shall  undertake  to  reproduce  any  materials, 
and  shall  not  permit  any  other  person  to  do  so;  and  it  is 

FURTHER  ORDERED  that  the  injunction  shall  not 
bar  inspection  and  photographic  reproduction  of  docu- 
mentary material  when  needed  for  current  business  of 
the  executive  branch  of  the  federal  government,  pursuant 
to  a  request  that  has  been  approved  by  both  the  head  of 
the  agency  or  department  of  the  executive  branch  seek- 
ing access  and  by  defendant  Philip  W.  Buchen  or  his 
successor,  although  plaintiff  shall  receive  notice  of  any 
access  requested  ten  days  prior  to  the  grant  thereof  in 
order  to  be  able  to  raise  in  court  any  defenses,  rights, 
or  privileges  that  might  bar  such  access,  and  if  such 
opposition  is  presented,  defendants  shall  not  permit  ac- 
cess until  the  issue  has  been  resolved  in  court,  and  any 
such  access  granted  shall  be  in  accordance  with  the  pro- 
cedures of  41  C.F.R.  §§  105-63.201  to  .207;  and  it  is 
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FURTHER  ORDERED  that  this  court  will  retain  ju- 
risdiction of  this  case  in  order  to  consider  whatever  addi- 
tions, deletions,  or  changes  in  this  order  might  be  deemed 
appropriate. 


Carl  McGowan 
U.  S.  Circuit  Judge 


Edward  A.  Tamm 
U.  S.  Circuit  Judge 


Aubrey  E.  Robinson,  Jr. 
U.  S.  District  Judge 


January  7,  1976 


United  States  District  Court  for  the  District  of  Columbia 
Civil  Action  No.  74-194 
Edward  M.  Kennedy,  plaintiff 
v. 

Thomas  M.  Jones  and  Arthur  F.  Sampson,  defendants 

MEMORANDUM  AND  ORDER 

The  above  entitled  matter  is  presently  before  the  Court 
on  defendants'  Motion  To  Dismiss  and  plaintiff's  opposi- 
tion in  response  thereto. 

Plaintiff  is  a  United  States  Senator  from  the  Common- 
wealth of  Massachusetts.  Defendant  Jones  is  the  Chief  of 
White  House  Records  and  defendant  Sampson  is  the  Ad- 
ministrator of  the  General  Services  Administration. 

In  this  action  plaintiff  is  seeking  this  Court  to  declare 
that  two  bills  passed  by  Congress,  H.R.  10511  and  H.R. 
14225,  became  validly  enacted  laws  of  the  United  States 
in  accordance  with  Article  I,  Section  7,  Clause  2  of  the 
Constitution,  and  requests  that  this  Court  order  defend- 
ants to  publish  these  bills  as  laws  pursuant  to  1  U.S.C. 
§§  106a,  112  and  113. 

Defendants  have  moved  to  dismiss  this  case,  arguing 
that  plaintiff  lacks  standing  to  bring  this  action  and  that 
the  controversy  is  moot  since  Congress  has  subsequently 
passed,  and  the  President  has  signed  into  law,  legislation 
identical  to  the  bills  in  question  here. 

I. 

The  first  bill  in  dispute,  H.R.  10511,  is  an  amendment 
to  the  Urban  Mass  Transportation  Act  of  1964.  It  was 
passed  by  the  Congress  and  presented  to  the  President  on 
December  22,  1973,  the  day  that  Congress  adjourned  the 
first  session  of  the  93rd  Congress  Sine  Die.  On  January 
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4,  1974,  the  President  issued  a  memorandum  of  disap- 
proval announcing  that  he  would  withhold  his  signa- 
ture from  the  bill.  He  did  not  return  the  bill  to  Congress. 
Rather,  the  President  took  the  position  that  it  had  been 
effectively  "pocket  vetoed"  under  the  provisions  of 
Article  I  of  the  Constitution.  Relying  upon  this  position, 
defendants  did  not,  and  have  not  as  yet,  published  the 
bill  as  a  law  of  the  United  States  contending  that  it  was 
properly  vetoed. 

On  January  29,  1974,  plaintiff  filed  this  suit  claiming 
that  the  President's  attempt  to  " pocket  veto"  a  bill  dur- 
ing a  sine  die  adjournment  of  Congress  was  improper; 
that  the  President's  failure  to  either  sign  or  return  the 
bill  to  Congress  within  ten  days  caused  the  bill  to  auto- 
matically became  law;  and  that,  since  the  bill  automati- 
cally became  law,  defendants  had  a  non-discretionary 
ministerial  duty  to  publish  the  bill  as  a  law  of  the  United 
States. 

Seven  months  later,  in  August  of  1974,  Congress  passed 

5.  3066  which  contained  provisions  essentially  identical 
to  the  provisions  of  H.R.  10511,  and  which  the  President 
signed  into  law  on  August  22,  1974.  Defendants  pub- 
lished S.  3066  as  a  law  of  the  United  States,  Public  Law 
93-383. 

II. 

The  second  bill  at  issue  is  H.R.  1422:1,  an  aid-to-the- 
handicapped  bill  which  was  passed  by  Congress  on 
October  16,  1974.  At  the  conclusion  of  the  following  day, 
October  17,  1974,  the  day  on  which  the  bill  was  presented 
to  the  President,  Congress  adjourned  for  thirty-one  days 
for  Congressional  elections,  authorizing  the  Clerk  of  the 
House  of  Representatives  to  receive  messages  from  the 
President  during  that  period.  On  October  29,  1974,  the 
President  returned  the  bill  with  objections,  stating  that 
the  withholding  of  his  signature  prevented  the  bill  from 
becoming  law,  once  again  relying  upon  the  "pocket  veto" 
provision  of  the  Constitution. 

On  November  20,  1974,  apparently  in  disregard  of  the 
President's  attempted  "pocket  veto,"  Congress  voted  to 
override  the  veto  of  II. R.  14225.  Plaintiff  was  one  of 
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those  voting  to  override  the  veto.  Defendants  Jones  and 
Sampson,  relying  upon  the  President's  position  did  not 
publish  H.R.  14225  as  a  law  of  the  United  States. 

Congress  passed  H.R.  17503,  which  contained  pro- 
visions essentially  identical  to  those  of  H.R.  14225,  on 
November  26,  1974.  The  President  signed  this  new  bill 
into  law  on  December  7,  1974  and  it  was  published  by 
the  defendants  as  Public  Law  93-516. 

Plaintiff  amended  his  original  complaint  in  this  case 
on  March  24,  1975  to  include  H.R.  14225,  alleging  that 
both  bills  that  the  President  attempted  to  pocket  veto 
should  have  been  published  by  defendants  as  laws  of  the 
United  States. 

III. 

Defendants  contend  that  this  case  should  be  dismissed 
because  the  plaintiff  lacks  standing  to  bring  this  action. 
This  argument  of  the  defendants  is  entirely  without  merit. 
The  United  States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  has  already  squarely  addressed  this 
issue.  Having  before  it  the  same  plaintiff  and  one  of  the 
defendants  now  before  this  Court,  and  dealing  with  the 
question  of  whether  the  plaintiff  had  standing  to  bring 
this  same  type  of  suit  against  the  defendant,  the  Court 
of  Appeals,  in  Kennedy  v.  Sampson,  511  F.2d  430  (1974), 
stated : 

We  agree  with  the  district  court  that  appellee  has 
standing  to  maintain  this  suit  in  his  capacity  as  an 
individual  United  States  Senator  who  voted  in  favor 
of  S.  3418.  This  conclusion  follows  from  any  of  the 
traditional  methods  of  evaluating  the  standing  of  a 
party  to  sue.  (Id.  at  433). 
Since  plaintiff,  in  the  instant  case,  voted  in  favor  of 
both  H.R.  10511  and  H.R.  14225,  it  is  the  opinion  of  the 
Court,  in  accord  with  Kenned//  v.  Sampson,  supra,  that 
the  plaintiff  has  standing  to  maintain  this  suit. 

IV. 

Defendants  also  contend  that  this  action  should  be  dis- 
missed since  subsequent  action  by  Congress  in  passing, 
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and  the  President  signing  into  law,  legislation  substan- 
tially the  same  as  the  two  bills  at  issue  here  renders  the 
plaintiff's  claims  moot. 

In  order  to  evaluate  this  argument  it  is  necessary  to 
review  the  claims  made  by  the  plaintiff. 

Simply  stated,  the  plaintiff  alleges  that  his  rights  as  a 
United  States  Senator  have  been  violated  bv  the  failure 
of  the  defendants  to  publish  H.R.  10511  and  H.R,  14225, 
both  of  which  plaintiff  voted  in  favor  of,  as  laws  of  the 
United  States  in  violation  of  their  nondiscretionary, 
statutory  duties. 

In  contradiction  to  the  contention  that  this  controversy 
is  now  moot,  plaintiff  states  that  the  subsequent  passage 
and  publication  of  laws,  regardless  of  their  similarity  to 
those  in  question,  has  no  bearing  on  the  issue  of  whether 
the  defendants  have  failed  in  their  duties  to  publish  the 
bills  in  issue  here. 

It  is  clear  to  the  Court  that  the  plaintiff  is  not  merely 
asking  for  an  advisory  opinion,  but  that  a  clear  contro- 
versy does  indeed  exist.  As  Judge  Waddy  stated  in 
Kennedy  v.  Sampson,  supra: 

*  *  *  the  complaint  in  this  action  clearly  demon- 
strates the  requisite  elements  of  a  "case"  or  "contro- 
versy" are  present  within  the  meaning  of  Article  III 
of  the  Constitution.  Contrary  to  the  suggestion  in  the 
defendant's  Statement,  plaintiff  seeks  no  advisory 
opinion  from  this  Court.  Plaintiff  sponsored,  sup- 
ported, and  voted  for  S.  3418  in  the  Senate.  The 
action  of  the  President  in  disapproving  S.  3418  and 
the  injury  to  plaintiff  caused  by  the  refusal  of  the 
defendants  to  perform  their  ministerial,  nondiscre- 
tionary  duties  in  reliance  upon  that  action  provide 
exactly  the  sort  of  clear  concreteness,  precise  fram- 
ing of  questions,  adversary  argument,  conflicting  and 
demanding  interests,  and  necessity  for  decision  that 
have  always  been  regarded  as  meeting  the  Article  III 
requirement  for  the  exercise  of  Federal  judicial 
power.  (364  F.  Su|>]>.  1075,  10S1,  1082  aff'd  511 
F.2d  430) 
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This  same  reasoning  is  applicable  to  the  facts  of  the  in- 
stant case.  And  the  fact  that  Congress  saw  fit  to  enact 
subsequent  legislation  covering  the  same  subject  area  as 
that  of  the  bills  in  dispute  does  not  serve  to  alter  the  fact 
that  a  clear  controversy  exists.  To  date  the  defendants 
have  not  published  H.R.  10511  and  H.R.  14225  as  laws 
and  it  is  their  failure  to  perform  this  duty  which  is  in 
contest  here. 

Also,  this  is  not  a  case  in  which  the  relief  requested 
has  been  obtained  by  the  plaintiff,  thus  rendering  the 
dispute  moot.  Here  plaintiff  requests  a  declaratory  judg- 
ment that  the  bills  became  law  in  accordance  wTith  the 
provisions  of  the  Constitution  and  seeks  a  mandatory  in- 
junction requiring  the  defendants  to  publish  the  bills  as 
law.  This  relief  has  not  been  obtained  and  the  case  is  not 
moot  on  this  basis. 

Based  on  the  foregoing,  it  is  the  opinion  of  the  Court 
that  this  case  is  not  moot  and  that  a  justiciable  contro- 
versy exists.  It  is,  therefore,  by  the  Court  this  19th  day 
of  January,  1976, 

Ordered,  That  the  defendants'  Motion  to  Dismiss  in  the 
above  entitled  matter  be,  and  the  same  hereby  is,  denied. 

Johx  J.  Sirica, 
United  States  District  Judge. 
By  James  P.  Capitaxio, 

Deputy  Clerk. 
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United  States  District  Court  for  the  District  of  Columbia 


Civil  Action  No.  1887-73 
Common  Cause,  et  al.,  plaixtiffs 
v. 

Bailar,  et  al.,  defendants 

memorandum  and  order 

This  Court  on  16  July  1975  heard  several  matters  relat- 
ing to  pretrial  discovery  being  sought  by  plaintiffs  in  the 
above-entitled  matters.  After  careful  consideration  of  the 
various  motions  and  oppositions  thereto,  and  after  hear- 
ing extensive  argument,  we  have  reached  the  following 
conclusions  as  to  the  motions  submitted: 

1.  Plaintiffs'  motion  to  compel  Joyce  P.  Baker  to  produce 

documents  or  to  be  held  in  contempt. 

We  are  satisfied  that  documents  in  defendant's  posses- 
sion, custody  or  control  at  the  time  she  received  the 
subpoena  duces  tecum  shortly  after  18  October  1974  were 
thereafter  released  by  her  so  that  at  the  time  she  was 
eventually  deposed  on  26  March  1975,  she  was  able  to  pro- 
duce only  four  (4)  documents  in  response  to  the  subpoena 
duces  tecum  served  on  her.  This  of  course  was  a  highly 
improper  act  on  her  part  and  renders  her  subject  to 
penalties  of  contempt  should  the  Court  see  fit  to  impose 
such  a  sanction.  We  have  recently  been  advised  by  plain- 
tiffs '  counsel  that  the  deposition  of  Joyce  P.  Baker  has 
been  rescheduled  for  21  August  1975  and  that  copies  of 
the  subpoenaed  documents,  with  certain  deletions,  will  be 
furnished  to  plaintiffs'  counsel  prior  to  said  date.  In  view 
of  this  development,  we  will  defer  ruling  on  plaintiffs' 
motion. 
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2.  Motion  of  defendants  Bailar  and  Simons  for  a  Pro- 
tective Order. 

This  motion  would  prevent  discovery  sought  by  plain- 
tiffs "from  various  employees  of  the  Tinted  States  Con- 
gress/- The  grounds  of  the  motion  are  that  the  discovery 
sought  bears  no  relevance  to  any  issue  and  that  the  dis- 
covery will  be  unduly  burdensome  "to  the  defendants/' 
(Emphasis  supplied).  At  the  present  there  is  no  burden 
on  the  defendants  to  do  anything,  the  production  of  docu- 
ments by  the  subpoenaed  witnesses  as  part  of  pre-trial 
discovery  is  no  guarantee  that  any  will  ever  be  offered  in 
evidence  by  any  party,  and  if  such  offer  at  trial  is  made, 
appropriate  objections  may  be  made  by  any  party.  As  will 
be  further  apparent  in  this  memorandum,  wherein  we 
treat  of  plaintiffs'  motions  to  compel  production  of  docu- 
ments, the  claims  of  irrelevance  and  burdensomeness  are 
not  persuasive  and,  in  the  context  of  this  motion,  fall  far 
short  of  "good  cause  shown"  required  by  Rule  26(c)  of 
F.R.C.P.  Accordingly,  the  motion  will  be  denied. 

3.  The  plaintiffs'  motions  to  compel  discovery  frotn 
Senate  employees  Fern,  Needliam  and  Estep  and 
House  employees  Smiroldo,  Bamage,  Lankford  and 
Bjellos. 

Without  the  necessity  of  our  specifying  their  exact  re- 
sponsibilities, these  employees  of  Congress  occupy  posi- 
tions in  the  course  of  which  they  are  closely  connected 
and  conversant  with  the  current  practices  and  procedures 
governing  the  use  of  the  franking  privilege  by  members 
of  Congress,  The  various  requests  for  the  production  of 
documents  are  not  precisely  identical  but  are  tailored  to 
reach  types  qf  material  and  information  under  the  par- 
ticular jurisdiction  of  the  employee  sought  to  be  deposed. 

Objections  to  this  attempted  discovery  are  phrased  in 
terms  of  (1)  irrelevance  (2)  burdensomeness  and  (3) 
constitutional  immunity  under  Article  1,  Section  (>  (The 
Speech  ,-md  Debate  clause)  or  Article  1,  Section  5  (power 
of  each  body  of  Congress  to  enact  its  own  rules). 

The  claim  <>('  lack  of  relevance  is  predicated  on  the 
narrow  theory  that,  irrespective  of  the  relevance  of  the 
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requested  materials  in  other  frames  of  reference,  they 
are  simply  irrelevant  in  a  case  where  the  gravamen  of 
the  complaint  is  that  the  statute  complained  of  is  alleged 
to  be  unconstitutional  on  its  face.  Aside  from  plaintiffs' 
continuing  burden  of  maintaining  standing,  it  is  clear  to 
us  that  a  proper  resolution  of  the  issues  raised  by  the 
complaint  calls  for  a  complete  record  consisting  of  the 
type  of  documentary  materials  sought  to  be  discovered. 
For  this  reason,  we  hold  these  materials  to  be  relevant 
and  necessary. 

Likewise,  the  claims  of  constitutional  immunity  are 
without  weight.  The  Bretvster  case  and  others  clearly 
demonstrate  that  congressional  immunity  is  limited  to 
legislative  activities  and  the  claimed  use  of  the  franking 
privilege  for  political  activities  is  not  covered  even  by  a 
most  expansive  definition  of  the  Speech  and  Debate 
clause.  That  the  use  of  the  franking  privilege  is  not 
within  the  language  of  Article  1,  Section  5,  requires  no 
discussion. 

The  claim  of  burdensomeness  is  more  serious.  On  the 
one  hand,  the  materials  requested  are  relevant  to  the 
issues  raised  by  the  complaint  and  plaintiffs  are  entitled 
to  a  substantial  degree  of  discovery.  On  the  other  hand, 
there  may  be  problems  concerning  the  sheer  bulk  of  the 
materials  requested,  about  which  we  are  not  presently 
apprised.  In  addition  considerations  of  fairness  dictate 
that  the  names  of  individual  members  of  Congress  not 
be  disclosed,  as  far  as  it  is  possible  to  achieve  this  result 
without  unduly  hampering  the  full  and  expeditious  proc- 
essing of  this  lawsuit.  Where  possible,  submissions  under 
protective  order  may  be  a  reasonable  alternative. 

Fortunately,  as  to  the  House  employees,  we  are  not 
presently  faced  with  any  of  these  problems  since  these 
employees  through  counsel  have  offered  to  submit  volun- 
tarily information  respecting  the  use  of  franked  mail 
broken  down  as  to  (1)  categories  of  congressional  mem- 
bership to  compare  frequency  and  volume  of  franked 
mail  as  it  varies  between  members  depending  on  esti- 
mated difficulties  to  be  faced  at  primary  or  at  election, 
(2)  sources  of  payment  for  materials  mailed,  and  (3) 
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certain  non-public  interpretive  materials,  including  but 
not  limited  to  advisory  opinions  and  more  informal  ad- 
vice. We  commend  tins  effort  of  House  defendants'  coun- 
sel and  urge  counsel  for  plaintiffs  to  consider  and 
deteimine  the  adequacy  of  such  proposal  and,  if  unable  to 
agree  with  House  employees'  counsel,  to  be  prepared  to 
demonstrate  the  need  of  further  materials. 

Unlike  the  House  employees,  the  Senate  employees 
have  made  no  move  to  supply  any  of  the  requested  ma- 
terials. Being  satisfied  as  to  plaintiffs'  entitlement  to  sub- 
stantial discovery,  we  herein  require  that  counsel  for 
Senate  employees  confer  with  plaintiffs'  counsel  in  an 
effort  to  work  out  an  accommodation  along  the  general 
lines  of  the  proposal  made  on  behalf  of  the  House 
employees. 

Consistent  with  the  foregoing,  it  is  by  the  Court  this 
30th  day  of  July,  1975, 
Ordered: 

1.  Xo  action  be  taken  at  the  present  time  on  plaintiffs' 
motion  with  respect  to  Joyce  P.  Baker; 

2.  Defendants'  Bailar  and  Simons  motion  for  a  protec- 
tive order  be  and  the  same  is  hereby  denied; 

3.  Plaintiffs'  motions  to  compel  discovery  from  the 
three  named  Senate  employees  and  four  named  House 
employees  be  and  the  same  are  hereby  granted;  it  being 
understood  that  the  exact  nature  and  bulk  of  the  mate- 
rials to  be  produced  are  left  to  further  negotiation  be- 
tween counsel  for  the  respective  parties;  and 

4.  Another  status  call  is  hereby  set  for  September  8th, 
1975,  at  10  a.m.  at  which  time  the  parties  shall  be  pre- 
pared to  report  on  the  results  of  their  efforts  to  reach 
a  voluntary  solution  of  any  outstanding  discovery 
matters. 

Malcolm  1\.  Win  key. 
William  B.  Jones. 
Johx  H.  Pratt. 
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United  States  District  Court  for  the  District  of  Columbia 

Civil  Action  Xo.  1887-73 

Common  Cause  et  alv  plaintiffs 
v . 

Bexjamix  Bailar  et  al.,  defexdaxts 

ORDER 

The  above  matter  came  before  the  Court  at  a  status 
call  on  February  2,  1976,  to  receive  a  report  concerning 
the  progress  of  discovery  and  to  resolve  any  outstanding 
issues. 

(1)  With  respect  to  the  discovery  sought  of  employees 
of  the  House  of  Representatives,  it  was  represented  that 
a  stipulation  and  consent  order  were  in  the  process  of 
being  worked  out  between  counsel  for  the  respective 
parties.  Said  stipulation  and  order  dated  February  24, 
1976,  were  subsequently  filed.  Accordingly,  it  is  by  the 
Court, 

Ordered,  That  said  stipulation  and  consent  order  dated 
February  24,  1976,  as  amended  to  include  the  paragraph 
described  in  (4)  below,  be  and  are  hereby  approved. 

(2)  With  respect  to  the  discovery  sought  of  U.S.  Sen- 
ate employees  Estep  and  Needham,  a  stipulation  under 
date  of  January  7,  1976  has  been  entered  into  between 
counsel  for  the  respective  parties.  Accordingly,  it  is  by 
the  Court, 

Ordered,  That  said  stipulation  be  approved  and  ac- 
cepted for  filing  with  the  understanding  that  it  be  read 
to  include  the  provisions  of  the  proposed  order  described 
in  (4)  below. 

(3)  With  respect  to  the  matter  of  subpoenas  being 
directed  to  one  hundred  administrative  assistants  or  aides 
of  U.S.  Senators,  it  is  understood  that  counsel  are  en- 
deavoring to  work  out  a  solution  which  will  include  the 
directing  of  one  subpoena  to  a  single  staff  employee  who 
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will  represent  all  one  hundred  Senators  in  the  furnishing 
of  documents  under  the  protection  of  anonymity.  Accord- 
ingly, it  is  by  the  Court, 

Ordered,  That  the  proposed  procedure  he  and  hereby 
is  approved;  the  Court  to  he  notified  as  to  the  precise 
procedure  agreed  upon. 

(4)  With  respect  to  defendants '  request  that  they  he 
assured  of  the  full  opportunity  to  participate  in  any 
discovery  proceedings  conducted  in  this  cause,  it  is  by 
the  Court, 

Ordered,  That  any  order,  or  agreement  or  stipulation 
approved  by  the  Court  regarding  the  production  of  in- 
formation or  documents  in  the  above-eaptioned  action 
shall  be  deemed  to  include  and  be  subject  to  the  follow- 
ing terms: 

That,  in  addition  to  the  procedures  required  by  the1 
Federal  Rides  of  Civil  Procedure,  defendants  shall 
be  entitled  to  every  right  accorded  plaintiffs  herein 
and  shall  be  provided  with  a  copy  of  all  materials 
obtained  by  plaintiffs  hereunder;  and  plaintiffs  shall 
notify  defendants  in  advance  of  any  interview,  by 
deposition  or  otherwise,  provided  for  herein  and  be 
given  the  opportunity  to  participate  fully  in  such 
interview. 

(5)  With  respect  to  Senate  employee  Fern,  plaintiffs 
seek  production  of  the  following  internal  documents  of 
the  Senate  Select  Committee  on  Standards  and  Conduct: 

(A)  The  actual  text  of  (a)  all  complaints  to  the 
Select  Committee^  concerning  the  use  of  the  frank 
by  Members  of  the  Senate  and  the  disposition  there- 
of, (b)  all  written  requests  from  Members  of  the 
Senate  to  the  Select  Committee  for  advice  concern- 
ing the  use  of  the  frank  and  the  written  responses 
thereto  and  (c)  deponent  Fern's  notes  or  other 
memoranda  concerning  oral  requests  Tor  advice1  and 
oral  responses,  or,  in  lieu  of  the  actual  text  of  tin1 
documents,  a  summary  Of  each  such  document  with 
the  full  document  made  available  to  plaintiffs'  coun- 
sel to  verify  the  accuracy  of  the  summaries;  and 

(B)  All  internal  memoranda  of  the  Committee 
concerning  the  use  of  the  frank  which  have  been 
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approved  by  the  Select  Committee  or  used  as  the 
basis  for  rendering  advice  to  Members  of  the  Senate. 
Actual  text  was  defined  by  plaintiffs'  counsel  as  a  copy 
of  the  full  text  of  the  document  or  the  original  document 
itself,  with  only  the  identification  of  the  Senator  deleted. 

In  a  "Memorandum  of  Deponent  Fern  in  Explanation 
of  Position/'  Mr.  Fern's  counsel  indicated  that  after  a 
decision  by  the  Select  Committee  not  to  produce  the  docu- 
ments, the  Senate  on  December  17,  1975  itself  considered 
the  matter  and  adopted  a  resolution  reaffirming  a  previ- 
ous Senate  resolution  prohibiting  "the  disclosure  of  the 
internal  records  of  the  Senate  Select  Committee  on 
Standards  and  Conduct"  for  reasons  of  confidentiality. 
On  January  27,  1976,  the  Select  Committee  again  con- 
sidered the  matter  and  determined  that  under  the  order 
of  the  Senate  it  could  make  no  change  in  its  position  that 
said  documents  could  not  be  produced.  At  the  February  2, 
1976  status  call,  counsel  for  Mr.  Fern  reiterated  the 
Select  Committee's  position  that  Fern  would  not  be  per- 
mitted to  hand  over  physical  possession  of  the  documents, 
but,  as  an  alternative,  indicated  that  he  would  supply 
summaries  of  the  documents  described  in  subparagraph 
(A)  above.  Plaintiff  insists  on  an  actual  inspection  of  the 
original  documents  to  insure  the  accuracy  of  the  sum- 
maries. The  Select  Committee  has  declined  to  permit 
inspection  of  the  documents  themselves  and  has  rejected 
plaintiffs'  proposal.  This  particular  matter  is  therefore 
in  the  same  posture  as  it  was  on  January  12,  1976,  the 
time  of  the  previous  status  call. 

We  have  given  careful  thought  to  the  contentions  of 
the  parties.  It  is  conceded  that  the  documents  themselves 
are  relevant  to  the  issues  in  this  case.  Whether  the  docu- 
ments are  privileged  may  be  determined  by  whether  they 
relate  to  the  business  of  Senators  or  the  business  of  can- 
didates for  the  Senate.  This  approaches  a  capsule  descrip- 
tion of  the  ultimate  issue  in  this  case.  We  can  agree  that 
a  privilege  for  Senatorial  documents  exists,  without 
deciding  that  these  documents  are  Senatorial  and  there- 
fore privileged. 

At  this  stage  in  the  lawsuit  we  think  it  better  to  act  as 
if  the  documents  were  Senatorial  and  privileged,  with  the 
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ultimate  decision  reserved.  Inspection  by  plaintiffs' 
counsel,  even  with  all  safeguards,  would  in  some  sense 
defeat  the  privilege,  if  in  ultimate  analysis  these  docu- 
ments were  found  to  he  properly  entitled  to  protection. 
However,  there  is  no  doubt  that  the  privilege  claimed,  if 
it  exists,  is  not  absolute  but  is  defeasible  upon  a  showing 
of  propel?  need.  As  the  recent  Watergate  experience  has 
taught  us,  a  President's  claim  of  absolute  privilege  on  the 
grounds  of  confidentiality  must  yield  when  a  proper 
showing  is  made  that  the  overriding  considerations  of  the 
public  interest  require  disclosure.  The  body  to  make  such 
a  determination  is  the  judiciary  after  an  in  camera  in- 
spection   of    the    material.    United    States    v.  Nixon 

 U.S.   (1974). 

It  is  our  judgment  that  plaintiffs  have  up  to  this  point 
failed  to  demonstrate  the  showing  of  particular  need  to 
overcome  the  Select  Committee's  claim  of  privilege.  It 
may  well  be  that  the  summaries  themselves  plus  addi- 
tional discovery  in  other  areas  will  satisfy  the  plaintiffs ' 
evidentiary  problems  and  will  make  it  unnecessary  for 
us  to  order  at  this  time  the  production  of  the  documents 
themselves.  On  the  other  hand,  we  see  no  reason  why  Mr. 
Fern  should  not  be  required  also  to  supply  summaries 
of  "all  internal  memoranda"  described  in  subparagraph 
(B)  above.  It  is  understood  that  the  entire  file  of  original 
documents  is  quite  limited  in  size.  Accordingly,  it  is  by 
the  Court, 

Ordered,  That  plaintiffs'  motion  to  compel  production 
of  original  documents  by  the  witness  Pern  be  and  is  here- 
by denied  without  prejudice;  and  it  is 

Further  Ordered,  That  the  witness  Fern  be  and  is 
hereby  ordered  to  produce  summaries  of  all  documents 
covered  in  subparagraphs  (A)  and  (B)  above. 

Malcom  R.  Wilkey, 
United  Sfahs  Circuit  Judge, 

William  B,  Jones, 
United  States  District  Judge. 

John  H.  Pratt, 
United  Sfahs  District  Judge. 

March  1,  1976. 
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United  States  District  Court  for  the  District  of  Columbia 
Civil  Action  Xo.  1887-73 
Common  Cause  et  al.,  plaixtiffs 
v. 

Bailar  et  al.,  defexdaxts 

Stipulation  and  Protective  Order  Regarding  Production 
of  Information  and  Documents  by  Certain  Employees 
of  the  House  of  Representatives 

IXTRODUCTORY  STATEMEXT 

The  following  production  of  information  and  docu- 
ments shall  constitute  a  satisfactory  return  to  all  sub- 
poenas previously  issued  by  Plaintiffs  to  Thomas  Lank- 
ford,  David  Ramage,  Eli  Bjellos  and  Victor  Smiroldo. 
The  materials  to  be  provided  to  Plaintiffs  will  not  pub- 
licly identify  individual  Members  of  Congress  by  name. 
Further,  these  materials  shall  not  be  disclosed  publicly 
except  to  the  extent  that,  consistently  with  this  Stipula- 
tion, they  become  a  part  of  the  public  record  in  this 
litigation.  Further  discovery  will  not  be  sought  by  Plain- 
tiffs from  these  four  individuals  nor  from  other  employ- 
ees of  or  personnel  associated  with  the  House  Majority 
and/or  Minority  Rooms,  the  Publications  Distribution 
Service  and  the  House  Commission  on  Congressional 
Mailing  Standards. 

I.  Thomas  Laxkford — David  Ramage 

Messrsi  Lankford  and  Ramage  are,  respectively,  the 
Minority  and  Majority  Clerks  of  the  House  of  Repre- 
sentatives. As  such,  each  has  responsibilities  connected 
with  the  printing  0f  franked  materials.  Messrs.  Lankford 
and  Ramage  agree  to  provide  such  information  as  is 
available  in  their  files  disclosing  the  sources  of  funds 
used  to  defray  planting  costs  for  mass-mailed  franked 
materials.  This  information  will  be  provided  on  a  per 
seat  basis.  However,  in  lieu  of  actual  identification  of 
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individual  Members,  Members  will  be  referred  to  in  ac- 
cordance with  the  procedures  described  in  Part  V,  infra, 
of  this  Stipulation. 

For  each  seat,  the  dollar  amount  of  funds  will  be 
broken  down  into  the  following  categories: 

a.  Stationery  account. 

b.  Personal  check  from  a  Member. 

c.  Personal  check  from  someone  other  than  a 

Member. 

d.  House  office  account. 

e.  Political  committee. 

f.  Unknown. 

This  information  is  to  be  provided  by  Messrs.  Lank- 
ford  and  Ramage  on  an  annual  basis  extending  from 
January  1,  1973  through  November  30,  1975,  inclusive. 

In  addition,  Messrs.  Lankford  and  Ramage  will  identify 
the  banks  and  bank  accounts  by  number  in  which  the 
proceeds  of  their  printing  operations  are  deposited. 

Finally,  Messrs.  Lankford  and  Ramage  will  not  be 
deposed. 

II.  Eli  Bjellos 

Mr.  Bjellos  is  Chief,  House  Publications  Distribution 
Service  (PDS).  As  such,  he  supervises  the  handling  of 
franked  materials  preparatory  to  delivery  to  the  U.S. 
Postal  Service. 

Mr.  Bjellos  will  make  such  of  his  files,  for  the  period 
1967-present,  as  pertain  to  the  handling  of  franked  ma- 
terials by  the  PDS  directly  available  to  members  of  the 
legal  staff  (including  volunteers)  Working  under  the 
direct  supervision  of  the  undersigned  counsel  for  Plain- 
tiff Common  Cause  Cor  the  sole  purpose  of  preparing 
compilations  6f  the  per  seat  volume  and  timing  of  franked 
mail  sent  by  individual  Members  of  Congress.  At  any  one 
time,  not  more  than  five  such  members  of  Plaintiffs'  legal 
staff,  previously  designated  to  the  Court  and  deponents' 
counsel,  shall  hate  access  to  these  files  of  the  PDS.  All 
persons  having  such  access  shall  not  disclose,  during  dis- 
covery 6r  at  trial  or  thereafter,  to  any  other  persons  the 
identity  of  any  individual  Member  of  Congress  either  in 
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connection  with  their  use  of  information  obtained  from 
Mr.  Bjellos'  files  or  for  any  other  purpose  resulting  from 
or  made  possible  by  their  prior  access  to  Mr.  Bjellos'  files ; 
nor  shall  any  information  derived  from  the  inspection  of 
the  files  be  used  for  any  purpose  other  than  the  aforesaid 
compilations.  The  undersigned  counsel  for  Plaintiff  shall 
ensure  that,  before  they  obtain  access  to  PDS  files,  all 
such  members  of  the  legal  staff  of  Plaintiff  Common 
Cause  shall  acknowledge  in  writing  to  the  Court  that  they 
have  been  informed  of  the  terms  of  this  Stipulation  and 
Protective  Order  and  are  bound  thereby. 

The  PDS  files  and  the  worksheets  of  the  members  of 
Plaintiffs'  legal  staff  shall  at  all  times  remain  in  the 
offices  of  the  PDS.  After  the  final  compilation  of  the  PDS 
data  is  completed  by  Plaintiffs'  legal  staff,  the  data  will 
be  processed  and  provided  to  Plaintiffs'  counsel  as  de- 
scribed in  Part  V,  infra.  Deponents'  counsel,  by  coding 
the  processed  final  compilation  of  PDS  data,  shall  not  be 
deemed  to  have  conceded  the  accuracy  or  validity  of  the 
data  or  compilation  thereof  supplied  by  Plaintiffs,  and 
shall  be  free  thereafter  to  contest  the  accuracy  and/or 
validity  thereof  should  Plaintiffs  seek  to  rely  on  the  data 
for  any  purpose  during  this  litigation. 

In  the  alternative,  Plaintiffs  may  request  that  informa- 
tion be  compiled  by  Mr.  Bjellos'  staff,  reflecting  the  per 
seat  volume  and  timing  of  franked  mail  sent  by  individual 
Members,  on  a  daily  basis  for  the  period  1967  to  the 
present,  Such  compilations  will  be  processed  as  described 
in  Part  V,  mjra,  and  will  be  provided  subject  to  the  fol- 
lowing conditions:  (a)  that  Plaintiffs  bear  the  full  costs 
of  compilation  efforts,  including  the  compensation  of 
personnel  involved;  and  (1))  that  such  compilation  efforts 
as  Plaintiffs  may  specify  will  not,  in  Mr.  Bjellos'  reason- 
able opinion,  result  in  significant  interference  with  the 
regular  operations  of  the  Publications  Distribution 
Service. 

Deponents'  counsel  shall  retain  a  copy  of  the  final 
compilation  and  the  originals  of  all  worksheets,  for  any 
purpose  which  the  House  deems  appropriate.  Upon  rea- 
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sonable  notice.  Plaintiffs'  counsel  may  inspect  the  work- 
sheets to  insure  the  accuracy  of  the  final  compilation. 

Mi*.  Bjellos  will  not  he  deposed.  However,  Mr.  Bjellos 
will  make  himself  available,  upon  notice  to  his  counsel, 
for  an  informal  interview  to  answer  questions  agreed 
upon  between  counsel  for  Plaintiff's  and  Mr.  Bjellos  in 
advance  of  the  entry  of  this  Stipulation  and  Protective 
Order.  Also,  Mr.  Bjellos  will,  upon  reasonable  notice  to 
bimself  and  his  counsel,  make  himself  available1  infor- 
mally to  answer  such  questions  as  are  necessary  to 
decipher  notations  or  similarly  clarify  information  con- 
tained in  the  materials  provided  to  Plaintiffs'  counsel 
under  this  Part. 

III.  Victor  Smiroldo 

Mr.  Smiroldo  is  Staff  Director  and  Counsel,  House 
Commission  on  Congressional  Mailing  Standards.  On  be- 
half of  the  House  Commission,  Mr.  Smiroldo  will  pro- 
vide Plaintiffs,  at  their  expense,  with  copies  of  all 
documents  and  other  writings  pertaining  to  all  formal 
Complaint  proceedings,  pending  or  completed.  Tn  addi- 
tion, Plaintiffs  will  receive  copies  of  all  documents  in 
the  files  of  the  Commission  that  embody  (a)  formal  or 
informal  advice  rendered  by  the  Commission  and/or  its 
staff  to  Members  of  Congress  regarding  their  use  of  the 
franking  privilege;  or  (b)  policy  statements  or  regula- 
tions of  general  applicability  adopted  by  the  Commission 
regarding  permissible  uses  of  the  franking  privilege  by 
Members  of  Congress;  or  (c)  communications  of  the 
Commission  or  its  staff  with  third  parties  outside  the 
House  of  Representatives  that  relate  to  the  Pranking 
privilege.  The  only  omissions  from  these  materials  will 
be  such  details  as  identify  a  particular  Congressman. 
This  voluntarily  offered  material  includes: 

a.  Correspondence  and  other  communications  from 
the  Commission  to  Members  of  Congress  or  their 
staffs,  advising  a  Member  with  respect  to  the  frank- 
ability  of  a  proposed  mailing. 

I).  Correspondence  and  other  communications  from 
Members  of  the  House  Commission  staff  to  Members 
of  Congress  or  their  staffs  that  provide  such  advice. 
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c.  Correspondence  and  other  communications  re- 
lating to  the  franking  privilege,  between,  on  the  one 
hand,  the  House  Commission  or  its  staff  and,  on  the 
other  hand,  individuals  other  than  Members  of  Con- 
gress or  their  staff. 

d.  Internal  staff  memoranda  addressed  to  the 
Commission  in  cases  where  staff  memoranda  have 
been  adopted  by  the  Commission  as  the  basis  for  its 
final  action  in  (i)  rendering  advice  on  the  frank- 
ability  of  a  proposed  mailing,  or  (ii)  adopting 
policies  or  regulations  of  general  application  with 
respect  to  permissible  uses  of  the  franking  privilege 
by  Members  of  Congress. 

Where  available,  a  copy  of  the  actual  proposed  mailing 
under  consideration  by  the  House  Commission  or  its  staff 
(with  details  identifying  individual  Members  omitted) 
will  be  attached  to  the  above-described  materials.  Also, 
where  necessary  to  understand  the  advice  rendered  by 
the  Commission  or  its  staff,  portions  of  the  requests  for 
advisory  opinions  will  be  provided. 

Mr.  Smiroldo  will  not  be  deposed.  However, 
Mr.  Smiroldo  will  make  himself  available  for  an  informal 
interview,  and  submit  an  affidavit  answering  the  ques- 
tions propounded  by  Plaintiffs'  counsel,  if  necessary  to 
clarify  the  materials  provided  to  Plaintiffs'  counsel. 

It  is  specifically  understood  and  agreed  that  Mr.  Smi- 
roldo will  not  provide  Plaintiffs  with  information  or 
access  to  other  materials  consisting  of  (a)  internal 
memoranda  that  were  not  adopted  by  the  Commission  as 
the  basis  for  advice1  or  policy  decisions  by  the  Staff  or  the 
Commission,  (b)  requests  for  advice  by  Members,  except 
as  otherwise  provided  for  above,  and  (c)  either  the 
identity  or  the  code  number  for  the  members  involved. 
See  Part  V,  infra. 

A  unique  multi-digit  code  number  shall  be  assigned 
each  document  provided  under  this  Part  and  lodged  with 
the  Court  together  with  a  unique  "key"  which  shall  cor- 
relate each  code  number  with  the  code  numbers  separately 
and  uniquely  assigned  to  each  Member's  list  of  attributes 
as  provided  for  in  Part  V.  The  code  assigned  the  docu- 
ments shall  differ  from  all  other  codes  herein  provided 
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for  and  the  "key"  shall  differ  from  the  "keys''  provided 
for  in  Part  V".  Plaintiffs'  counsel  may  move,  upon  rea- 
sonable notice  to  Deponents'  counsel  and  upon  a  showing 
of  particularized  need  therefor,  for  access  to  the  code  for 
the  documents  and  the  "key"  correlating  the  documents 
to  the  list  of  attributes.  The  terms  of  access  to  the  key 
and  code  shall  be  identical  to  those  in  Part  V; 

IV.  Descriptive  Information  With  Respect  to 
Individuals  Members 

Plaintiffs  will  prepare  and  provide  Deponents'  counsel 
with  a  list  of  current  Members  of  Congress,  associating 
each  Member  with  the  following  descriptive  information : 

a.  Primary  and  general  election  vote  percentages 
for  each  Member  and  challenger  for  each  election 
held  in  the  years  1966  through  1974,  rounded  off  to 
the  nearest  percent. 

b.  Month  of  each  primary  election  for  each  Mem- 
ber who  sought  reelection  in  the  vears  1972  through 
1974. 

c.  The  seniority  by  number  of  terms  for  those 
presently  Members  and  the  numbers  of  terms  served 
by  those  not  presently  Members,  reported  as  fresh- 
men, two  terms,  three  to  five  terms,  and  more  than 
five  terms. 

d.  Where  applicable,  whether  the  Member  did  not 
seek  renomination  or  reelection. 

e.  General  region  of  the  country;  e.g.,  South  or 
non-South. 

f.  The  percentage  of  urban  population  for  each 
Member's  district  reported  in  categories  of  ten  per- 
cent; except  that  categories  0  and  100$  shall  be 
reported  separately. 

g.  The  primary  and  general  election  campaign 
spending  totals  for  each  incumbent  seeking  reelection 
and  for  each  challenger  reported  in  categories  of 
$25,000;  except  that  expenditures  in  excess  of  $200,- 
()()()  shall  be  reported  as  one  category. 

h.  The  genera]  election  vote  percentage  which  the 
Presidential  candidate  of  the  Member's  political 
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party  won  in  1968  and  1972,  reported  in  categories  of 
five  percent. 

i.  Mbrith  and  year  of  reapportionment  since  1966. 
Deponents'  counsel  will  then  process  the  data  for  each 
seat  in  accordance  with  Part  V,  infra,  and  provide  the 
Court  and  Plaintiffs'  counsel  with  the  coded  list  of  at- 
tributes. Deponents  shall  not  be  deemed  to  have  conceded 
the  accuracy  or  validity  of  the  attributes  supplied  by 
Plaintiffs,  and  shall  be  free  thereafter  to  contest  its  ac- 
curacy and/or  validity  should  Plaintiffs  seek  to  rely  on 
the  data  for  any  purpose  during  this  litigation.  The  coded 
list  of  attributes  procesed  in  accordance  with  Part  Y 
will  be  subject  to  the  seal  of  the  Court,  and  will  not,  in 
whole  or  in  part,  be  disclosed  to  any  other  person  or  in- 
troduced in  this  action,  except  under  seal,  at  any  time  dur- 
ing discovery  or  at  trial  or  thereafter  with  the  following 
exceptions: 

1.  The  coded  list  of  attributes  may  be  provided  to 
other  persons,  solely  in  connection  with  this  litiga- 
tion, for  the  purpose  of  preparing  aggregate  statis- 
tical analyses  by  certain  categories  of  Members  of 
Congress. 

2.  The  coded  list  of  attributes  may  be  provided  to 
expert  witnesses,  solely  in  connection  with  this  liti- 
gation, in  order  to  obtain  an  affidavit  or  testimony, 
which  affidavit  or  testimony  may  be  publicly  dis- 
closed or  filed  with  the  court  only  if  they  do  not 
disclose1,  directly  or  indirectly,  the  coded  list  of  attri- 
butes or  any  portion  thereof. 

3.  Aggregate  statistical  analyses  by  certain  cate- 
gories of  Members  of  Congress  may  be  introduced 
publicly  in  this  action  so  long  as  such  statistical 
analyses  do  not  consist  of  any  category  that  contains 
Less  than  10  Members  of  Congress. 

Persons  having  access  to  the  coded  list  of  attributes  or 
portions  thereof  or  information  derived  therefrom  shall 
not  further  disclose  the  coded  list  of  attributes  or  por- 
tions thereof  or  information  derived  therefrom  to  any 
other  persons.  The  undersigned  counsel  for  Plaintiffs 
shall  ensure  that,  before  obtaining  access  to  the  coded 
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list  of  attributes,  persons  to  be  provided  access  shall 
acknowledge  in  writing  to  the  Court  that  they  have  been 
informed  of  the  terms  of  this  Stipulation  and  Protective 
Order  and  are  hound  thereby. 

V.  Compilation  and  Processing  of  Data 

Counsel  for  Deponents  Raniage,  Lankford  and  Bjellos 
will  prepare  a  coded  version  of  the  per  seat  list  of  attri- 
butes described  in  Part  IV,  supra,  by  substituting  a 
unique  multidigit  number  for  the  name  of  each  Member. 
In  addition,  Deponents1  counsel  will  file  a  "key,"  assign- 
ing a  number  to  each  individual  Member  of  the  House, 
to  this  coded  version  with  the  Court  in  camera,  to  be 
kept  in  the  chambers  of  one  of  the  three  judges  assigned 
to  this  case.  This  "key"  will  not  he  provided  or  other- 
wise made  available  to  Plaintiffs  or  their  counsel,  except 
that  Plaintiffs  may  seek  access  to  particular  portions  of 
the  "key"  by  motion,  served  on  Deponents'  counsel, 
demonstrating  a  particularized  need  for  access  to  such 
particular  portions  that  clearly  outweigh  the  interests 
supporting  the  confidentiality  of  the  code.  Plaintiffs' 
counsel  will  receive  a  copy  of  the  coded  version  of  the 
per  seat  lists  of  attributes. 

The  data  from  Messrs.  Raniage,  Lankford  and  Bjellos 
for  each  Member  of  the  House  will  be  separately  com- 
piled. After  compilation,  the  name  of  each  Member  will 
be  deleted  and  a  unique  multi-digit  identifying  code  num- 
ber will  be  substituted  by  Deponents'  counsel. 

The  unique  multi-digit  code  numbers  for  the  list  of 
attributes  will  not  be  identical  to  the  unique  multi-digit 
code  numbers  for  the  compilation  of  data  from  the  files 
of  Messrs.  Raniage,  Lankford  and  Bjellos.  Instead,  De- 
ponents' counsel  will  prepare  a  second  "key,"  to  permit 
the  separately  coded  data  compilation  for  each  Member 
to  he  coordinated  with  pertinent  coded  list  of  attributes 
applicable  to  that  Member.  This  second  "key"  will  be 
available  to  Plaintiffs  and  their  counsel  as  follows:  Plain- 
tiffs' undersigned  counsel  will  receive  a  single  copy  of 
this  "key,"  to  he  retained  solely  by  him,  except  that  the 
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key  may  be  made  available  to  Karen  Paget,  a  computer 
expert,  or  such  other  qualified  single  individual  selected 
by  Plaintiffs'  counsel  as  a  replacement,  where  a  replace- 
ment is  necessary  and  Deponents'  counsel  is  so  notified, 
to  enable  her  to  assist  counsel  in  processing  the  data  for 
purposes  of  this  litigation  and  for  no  other  purpose. 
Karen  Paget,  or  her  qualified  replacement,  shall  not  dis- 
close this  key,  or  portions  thereof,  to  any  other  person. 
Further,  counsel  for  Plaintiffs  shall  ensure  that,  before 
obtaining  access  to  this  key,  or  portions  thereof,  Karen 
Paget,  or  her  qualified  replacement,  shall  acknowledge  in 
writing  to  the  Court  that  she  had  been  informed  of  the 
terms  of  this  Stipulation  and  Protective  Order  and  is 
bound  thereby. 

VI.  Record  of  Computer  Processixg 

Plaintiffs'  counsel  shall  maintain  or  supervise  the  main- 
tenance of  a  complete  record  of  all  computer  input  and 
output  generated  in  the  course  of  Plaintiffs'  processing 
of  data  to  be  supplied  in  accordance  with  this  Stipulation 
and  Protective  Order.  This  record  of  computer  input 
and  output  shall  be  made  available  to  counsel  for  De- 
ponents only  upon  motion,  previously  served  upon  counsel 
for  Plaintiffs,  if  it  appears  that  public  disclosure  of  use 
of  the  frank  by  named  individual  Members  of  the  House 
may  have  occurred  in  possible  violation  of  this  Protective 
Order.  This  record  shall  not  be  used  by  Deponents  for 
any  purpose  other  than  in  relation  to  such  a  suspected 
violation. 

VII.  Discovery  From  Other  Sources 

When  other  persons  against  whom  discovery  is  sought 
provide  documents  to  Plaintiffs  that  identify  or  refer  to 
a  particular  Member,  Plaintiffs  will  first  have  such  per- 
sons submit  such  documents  to  the  Court  and  receive  the 
code  number  associated  with  the  list  of  attributes.  Plain- 
tiffs' counsel  will  have  the  person  deposed  prepare  and 
provide  Plaintiffs'  counsel  with  copies  of  such  documents 
with  details  that  identify  a  particular  Member  omitted. 
In  lieu  of  identification  by  name,  Members  will  be  re- 
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ferred  to  by  the  code  number  assigned  to  that  Member's 
descriptive  characteristics.  Also,  in  lieu  of  identification 
by  name,  Members  shall  be  referred  to  by  their  coded 
number  by  any  witnesses  who  may  actually  testify  either 
during  discovery  or  during  any  trial  that  may  occur. 
Finally,  Plaintiffs  will  refer  to  individual  Members  in 
the  course  of  discovery  or  trial  or  in  any  motion  for 
summary  judgment  or  the  like  only  by  reference  to  then 
coded  number. 

VIII.  Defendants'  Access  to  Data  From  House 
Employees 

The  counsel  for  Defendants  shall  be 

provided  with  copies  of  all  materials  furnished  to  Plain- 
tiffs' counsel.  Said  counsel  for  Defendants  shall  not 
further  disclose  the  contents  of  such  information  and 
materials,  or  any  portions  thereof,  to  any  other  person 
or  persons  without  prior  approval  of  the  Court,  such  ap- 
proval to  be  sought  by  motion  previously  served  upon 
counsel  for  Deponents. 

IX.  Verification 

The  accuracy  and  authenticity  of  information  described 
in  Parts  I  through  III  that  is  provided  to  Plaintiffs, 
Defendants  and  the  Court  by  Deponents  will  be  verified 
by  the  affidavits  of  Deponents. 

Agree  to  the  foregoing  Stipulation  and  Protective 
Order 

For  Plaintiffs : 

Kenneth  J.  Guido. 
For  Messrs.  Ramage,  Lankford,  Bjellos  and  Smiroldo: 

Edwin  M.  Zimmerman. 

So  Ordered: 

Malcolm  R,  Wilkey. 
William  B.  Jones. 
John  R.  Pratt. 

Certificate  of  Service 

I  hereby  certify  that  I  have,  this  24th  day  of  February, 
L976,  caused  copies  of  the  foregoing  "Stipulation  and 
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Protective  Order  Regarding  Production  of  Information 
and  Documents  by  Certain  Employees  of  the  House  of 
Representatives"  to  be  served  by  hand  delivery  on: 
Cornelius  Kennedy,  Esq.,  Kennedy  &  Webster,  888  17th 

Street,  NW,  Washington,  D.C.  20006. 
Kenneth  J.  Guido,  Jr.,  Esq.,  Common  Cause,  2030  M 

Street,  NW.,  Washington,  D.C.  20036. 
Bruce  E.  Titus,  Esq.,  Department  of  Justice,  10th  and 

Constitution  Ave.,  NW.,  Room  3337,  Washington,  D.C. 

20530. 

Arthur  F.  Fergexsox. 


United  States  District  Court  for  the  District  of  Columbia 


Civil  Action  No.  75-397 
Lee  Metcalf  et  al.,  plaintiffs 

V. 

National  Petroleum  Council  et  al.,  defendants 
memorandum  opinion 

This  action  by  Lee  Metcalf,  a  United  States  Senator, 
and  Robert  Brown,  a  private  citizen,  seeks  declaratory 
and  injunctive  relief  alleging  that  the  National  Petro- 
leum Council  (Council),  Department  of  the  Interior 
( Interior) ,  Federal  Energy  Administration  ( FE  A) , 
Office  of  Management  and  Budget  (OMB),  and  certain 
individuals  1  are  in  violation  of  various  provisions  of  the 
Federal  Advisory  Committee  Act  (FACA),2  and  the  Fed- 
eral Energy  Administration  Act  (FEAA).3 

The  graveman  of  the  complaint  is  that  the  Council  and 
its  subgroups  are  unlawfully  functioning  as  advisory 
committees  because  they  are  not  fairly  balanced  in  mem- 
bership and  are  improperly  influenced  by  certain  petro- 
leum industry  special  interests,  contrary  to  the  express 
requirements  of  these  statutes.  Plaintiffs  further  contend 
that  by  unlawfully  utilizing  the  Council's  advice  in  the 
development  of  agency  policy,  programs  and  recommen- 
dations to  Congress,  and  by  failing  to  prevent  the  unlaw- 
ful operation  of  the  Council,  the  federal  defendants  are 
acting  contrary  to  law\ 

1  Three  individual  defendants  will  not  hereafter  be  separately  referred  to. 

2  5  U.S.C.,  App.  I  (1975  Supp.)  §§5(b)(2)  and  5(b)  (3). 
3 15  U.S.C.  §  776  (a),  (d). 
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The  matter  immediately  before  us  concerns  defendants' 
motions  to  dismiss  and  in  the  ease  of  federal  defendants, 
the  alternative  motion  for  summary  judgment.  The 
ground  for  these  motions  is  that  plaintiffs  laek  standing 
to  maintain  this  action  and,  accordingly,  the  issues  raised 
by  the  complaint  fail  to  present  justiciable  claims.  This  is 
a  threshold  question  of  jurisdiction  which  arises  from  the 
language  of  Artiele  III  of  the  Constitution  which  re- 
stricts judicial  power  to  "eases"  and  "controversies." 

Speaking  in  language  of  general  application  in  a  ease 
with  a  different  factual  context,  the  Supreme  Court  has 
emphasized  that  in  deciding  questions  of  standing  the 
focus  is  on  the  party  seeking  relief  rather  than  on 
"whether  the  issue  itself  is  justiciable."  In  Flast  v. 
Cohen,  392  U.S.  83  (1968),  the  Court  elaborated: 

"The  fundamental  aspect  of  standing  is  that  it 
focuses  on  the  party  seeking  to  get  his  complaint 
before  a  federal  court  and  not  on  the  issues  he  wishes 
to  have  adjudicated.  The  6 gist  of  the  question  of 
standing'  is  whether  the  party  seeking  relief  has 
'  alleged  such  a  personal  stake  in  the  outcome  of  the 
controversy  as  to  assure  that  concrete  adverseness 
which  sharpens  the  presentation  of  issues  upon  which 
the  court  so  largely  depends  for  illumination  of  dif- 
ficult constitutional  questions.'  Baker  v.  Carr,  369 
U.S.  186,  204  [82  S.Ct.  691,  703,  7  L.Ed.2d  663] 
(1962).  In  other  words,  when  standing  is  placed  in 
issue  in  a  case,  the  question  is  whether  the  person 
whose  standing  is  challenged  is  a  proper  party  to 
request  an  adjudication  of  a  particular  issue  and  not 
whether  the  issue  itself  is  justiciable."  392  U.S.  at 
99-100,  88  S.Ct.  at  1952. 
Subsequently    in    Association    of    Data  Processing 
Service  Organizations  v.  Camp,  397  U.S.  150  (1970),  the 
Supreme  Court  enunciated  a  two-pronged  test  for  de- 
termining  standing  to   sue.   First,   the  plaintiff  must 
allege  that  the  challenged  acts  must  have  caused  him 
"injury  in  Fact,  economic  or  otherwise."  397  U.S.  at  152. 
Second,  "the  interest  sought  to  be  protected  by  the  com- 
plainant is  arguably  within  the  zone  of  interests  to  be 
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protected  or  regulated  by  the  statute  or  the  constitutional 
guarantee  in  question.  397  U.S.  at  153.  Expressed  differ- 
ently, there  must  be  "a  logical  nexus  between  the  status 
asserted  and  the  claim  sought  to  be  adjudicated."  Flast, 
supra,  392  U.S.  at  102.  The  application  of  these  criteria 
controls  the  disposition  of  this  issue  of  standing. 

A.  PLAINTIFFS'  ALLEGATION  CF  INJURY 

Both  plaintiffs  have  alleged  three  types  of  injury  to 
themselves  as  consumers  resulting  from  defendants' 
activities:  (1)  Anticipated  higher  costs  for  petroleum 
products;  (2)  Potential  environmental  damage  and 
threats  to  health  and  safety;  and  (3)  Anticipated  denial 
of  benefits  from  the  development  of  alternative  sources 
of  energy.  Plaintiff  Metcalf,  in  addition,  asserts  that  he 
has  been  and  will  be  injured  in  the  performance  of  his 
congressional  duties  by  defendants'  allegedly  unlawful 
acts. 

Plaintiffs'  allegations  of  consumer  injury,  even  as 
amplified  by  plaintiffs'  answers  to  interrogatories  and 
construed  in  favor  of  plaintiffs,  do  not  establish  a  real 
and  immediate  injury  or  threat  of  injury.  They  are  at 
best  speculative  and  conjectural  and  represent  grievances 
shared  by  all  or  most  of  the  general  public.  '"Standing 
to  sue  may  not  be  predicated  upon  an  interest  *  *  * 
which  is  held  in  common  by  all  members  of  the  public." 
Schlesinger  v.  Reservists  to  Stop  the  War,  418  U.S.  208, 
220  (1973) ;  see  also  United  Steites  v.  Richardson,  418 
U.S.  166  (1973).  The  concept  of  justiciability  requires 
plaintiffs  to  make  out  a  4 "case"  or  "'controversy"  between 
themselves  and  defendants.  This  plaintiffs,  as  consumers, 
have  not  done. 

In  addition  to  the  injuries  he  alleges  as  a  citizen  and 
consumer,  plaintiff  Metcalf  alleges  his  status  as  a  United 
States  Senator  as  a  separate  and  discrete  basis  for  stand- 
ing. He  asserts  that  defendants'  action  have  affected  the 
effectiveness  of  his  votes  for  the  FACA  and  PEAA  and 
have  hindered  him  in  carrying  out  his  legislative  duties 
through  his  inability  to  get  unbiased  advice  and  accurate 
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information  from  Interior  and  FEA  because  of  the 
Council's  input  into  that  process.  A  similar  contention 
was  recently  made  and  rejected  by  this  Court  in  a  suit 
by  Congressman  Michael  Harrington  against  the  Cen- 
tral Intelligence  Agency.  Harrington  v.  Colby  (Civil 
Action  No.  74-1884,  July  3,  1975,  appeal  pending).  Re- 
lated cases  involving  unsuccessful  claims  of  congres- 
sional status  as  a  basis  for  standing  include  Public 
Citizen  et  al.  v.  Sampson,  379  P.  Supp.  662  (1974)  and 
Stokes  v.  General  Services  Administration,  Civil  Action 
No.  74-163.  Both  of  these  cases  were  affirmed  by  simple 
order  by  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia.  515  F.2d  1018  (1975).  See  also  Holtzman  v. 
Schlesinger,  484  F.  2d  1307  (2d  Cir.  1973)  (where  the 
claim  of  the  establishment  of  the  illegality  of  the 
Vietnam  War  as  a  basis  for  possible  impeachment  pro- 
ceedings was  held  not  to  afford  a  basis  for  standing). 

Plaintiffs'  reliance  on  Kennedy  v.  Sampson,  511  P.2d 
430  (1974)  is  misplaced.  There,  it  was  held  that  Senator 
Kennedy  had  standing  to  challenge  the  validity  of  a 
Presidential  pocket  veto  of  an  Act  for  which  he  had 
voted  in  order  "to  vindicate  the  effectiveness  of  his  vote." 
The  Court  held  that  the  plaintiff  had  been  injured  in 
his  official  capacity  because  the  President's  action  had 
deprived  him  of  his  constitutional  right  under  Article  I, 
Section  7,  for  an  opportunity  to  override  a  Presidential 
veto.  511  F.2d  at  436.  But  plaintiff  Metcalf,  as  had  the 
plaintiffs  in  Stokes,  supra,  and  Public  Citizen,  supra, 
has  already  voted  in  favor  of  FACA  and  the  FEAA  and 
there  is  no  question  or  doubt  concerning  the  effectiveness 
of  his  votes  in  the  passage  of  such  legislation. 

Plaintiff  Metcalf  in  an  affidavit  supplementing  plain- 
tiffs' opposition  to  defendants'  motions  spells  out  the 
type  of  injury  claimed  as  a  United  States  Senator.  They 
are  that  (1)  the  data  and  information  from  Interior  and 
FEA,  to  the  extent  that  such  includes  data  and  advice 
from  the  Council,  are  biased  and  unreliable,  thereby  im- 
pairing his  legislative  work  because  of  his  need  for  un- 
biased data  and  advice,  and  (2)  further  legislative 
activities  in  the  direction  of  correcting  these  abuses  will 
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be  adversely  affected  until  the  legal  issues  raised  by  the 
complaint  are  resolved.  The  very  recital  of  these  alleged 
injuries  indicates  their  lack  of  substance.  Plaintiff  Met- 
calf  as  a  legislator  of  sophistication  and  long  experience 
is  not  a  neophyte.  It  is  difficult  to  accept  the  premise 
that  he  is  in  any  way  misled  by  the  data  or  information 
received  from  government  agencies  such  as  Interior  or 
FEA  or  that  he  is  unable  to  identify  and  discount  any 
bias  arising  from  the  Council's  input  into  that  process. 
As  for  the  necessity  of  a  judicial  declaration  to  deter- 
mine his  future  legislative  course  of  action,  plaintiff 
Metcalf  is  not  without  a  remedy.  He  is  well  aware  that 
each  standing  committee  of  the  Senate  (and  he  is  a  mem- 
ber of  such  committee  or  committees)  in  the  exercise  of 
its  legislative  review  function,  is  required  to  "make  a 
continuing  review  of  the  activities  of  each  advisory  com- 
mittee under  its  jurisdiction."  (5  U.S.C.  App.  I,  1975 
Supp.  §5(a))  In  addition,  it  is  no  secret  to  him  that 
both  Interior  and  FEA  are  completely  dependent  on 
Congress  for  appropriations.  In  short,  this  suit  is  an 
effort  to  obtain  an  advisory  opinion  from  this  Court. 
Such  is  forbidden  by  the  "case"  or  "controversy"  re- 
quirements of  Article  III.  As  was  said  in  a  recent  case, 
"  Pleadings  must  be  something  more  than  an  ingeni- 
ous academic  4  exercise  in  the  conceivable.  A  plaintiff 
must  allege  that  he  has  been  or  will  in  fact  be  per- 
ceptedly  harmed  by  the  challenged  agency  action,  not 
that  he  can  imagine  circumstances  in  which  he  could 
be  affected  by  the  agency's  action.  And  it  is  equally 
true  that  the  allegations  must  be  true  and  capable  of 
proof  at  trial."  United  States  v.  SCRAP,  412  U.S. 
669,  688-69  (1973). 

B.  THE  XEXUS  BETWEEX  PLAINTIFFS'  ALLEGED  IX JURIES  AND 
DEFENDANTS'  CHALLENGED  ACTION  AS  THE  CAUSE  OF  SAID 
INJURIES 

Plaintiffs'  failure  to  allege  injury  adequate  to  support 
standing  would  alone  be  sufficient  grounds  to  dismiss  this 


4  The  address  of  plaintiffs'  counsel  is  given  as  600  New  Jersey  Avenue,  N.W., 
Washington,  D.C.  Curiously,  this  is  also  the  address  of  the  Georgetown  Univer- 
sity Law  Center. 
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suit.  There  is  still  a  further  defect  in  plaintiffs'  position. 
They  have  also  failed  to  allege  facts  from  which  it  could 
be  reasonably  inferred  that,  absent  defendants'  actions, 
the  injuries  alleged  would  not  have  occurred  and  that,  if 
plaintiffs  arc1  granted  the  relief  they  seek,  the  injuries 
would  vanish.  They  have  failed  to  show  that  their  injuries 
come  as  the  result  of  the  actions  challenged  herein. 

In  several  recent  cases,  the  Supreme  Court  has  stressed 
that  plaintiff  himself  must  have  suffered  "some  threat- 
ened or  actual  injury  resulting  from  the  pwtatively  illegal 
action  *  *  *,?  (Emphasis  supplied)  Linda  R.  S.  v. 
Richard  D.,  410  U.S.  614,  617  (1973).  In  that  case  where 
the  mother  suffered  undoubted  injury  from  the  failure  of 
the  child's  father  to  make  support  payments,  the  Court 
held  that  the  failure  to  secure  support  payments  was  not 
shown  to  have  resulted  from  the  non-enforcement  of  the 
law,  because  the  relief  requested  "would  result  only  in 
jailing  the  child's  father,"  with  only  conjectural  prospect 
that  prosecution  would,  in  the  future,  lead  to  payment  of 
support. 

In  perhaps  the  most  recent  Supreme  Court  decision 
on  standing,  low  and  moderate  income  plaintiffs  chal- 
lenged the  allegedly  restrictive  zoning  ordinance  of  the 
town  of  Penfield,  a  suburb  of  Rochester,  Xew  York.  The 
basis  of  the  suit  was  that  they  were  unlawfully  prevented 
by  such  zoning  from  purchasing  or  leasing  houses  in  Pen- 
field.  In  holding  that  the  plaintiffs  lacked  standing,  the 
Court  stated: 

"Petitioners  must  allege  facts  from  which  it  reason- 
ably could  be  inferred  that,  absent  the  respondent's 
restrictive  zoning  practices,  there  is  a  substantial 
probability  that  they  would  have  been  able  to  pur- 
chase or  lease  in  Penfield  and  that,  if  the  court  grants 
the  relief  requested,  the  asserted  ineligibility  will  be 
removed."  Warth  v.  Seldin,  422  U.S.  490  at  504 
(1975). 

In  attempting  to  show  that  defendants'  actions  have 
caused  and  will  cause  their  injuries,  plaintiffs  have 
assumed,  if  the  Council's  membership  were  changed,  (1) 
that  Council's  advice  would  be  different,  (2)  that  In- 
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terior  or  FEA  would  act  in  a  certain  way  or  not  act  upon 
receipt  of  said  advice,  (3)  that  plaintiffs  would  not  be 
harmed  by  such  action  or  inaction,  (4)  that  with  different 
advice  from  the  Council,  Interior  and  FEA  would  act  in 
a  way  different  from  their  present  actions,  and  (5)  that 
assuming  a  different  course  of  conduct  by  the  govern- 
mental agencies,  such  changed  conduct  would  favor 
plaintiffs '  interests.  These  assumptions  in  every  instance 
lack  record  support.  They  do  not  provide  the  factual 
foundation  upon  which  one  could  reasonably  infer  that,  in 
the  absence  of  the  defendants'  actions  which  plaintiffs 
seek  to  change,  the  injuries  complained  of  would  not  and 
will  not  occur,  and  that,  if  the  plaintiffs  are  granted  the 
relief  they  seek,  that  those  injuries  would  cease  and 
disappear. 

In  concluding,  we  need  only  point  out  that  federal 
courts  are  courts  of  limited  jurisdiction  and  that  the 
limitation  of  federal  judicial  power  to  "cases''  and  "con- 
troversies" is  predicated  on  constitutional  doctrine  of  the 
separation  of  powers.  As  was  said  by  the  court  in  a  lead- 
ing case  on  standing,  "federal  judicial  power  is  limited 
to  those  disputes  which  confine  federal  courts  to  a  role 
consistent  with  a  system  of  separated  powers  and  which 
are  thought  to  be  capable  of  resolution  through  the 
judicial  process."  Flast  v.  Cohen,  supra,  392  U.S.  at  97. 
Consistent  with  this  thought,  we  are  not  constituted  as 
the  "continuing  monitors  of  the  wisdom  and  soundness  of 
Executive  action,"  which  is  the  role  of  the  Congress. 
Such  "is  not  the  role  of  the  judiciary,  absent  actual 
present  or  immediately  threatened  injury  resulting  from 
unlawful  governmental  action."  Laird  v.  Tatum,  408 
U.S.  1  (1972). 

For  all  the  foregoing  reasons,  we  hold  that  plaintiffs 
lack  standing  to  maintain  this  action  and  therefore  grant 
defendants'  motions  to  dismiss. 

An  Order  consistent  with  the  foregoing  has  been 
entered  this  day. 

John  H.  Pratt, 
U.S.  District  Judge. 

February  9,  1976. 
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Mr.  Justice  Brennan  delivered  the  opinion  of  the 
Court. 

Section  7  (b)  of  the  Natural  Gas  Act,  15  U.  S.  C.  §  717f 
(b),  provides  that  "[n]o  natural-gas  company  shall 
abandon  all  or  any  portion  of  its  facilities  subject  to  the 
jurisdiction  of  the  [Federal  Power]  Commission,  or  any 
service  rendered  by  means  of  such  facilities,  without  the 
permission  and  approval  of  the  Commission  first  had  and 
obtained,  after  due  hearing,  and  a  finding  by  the  Com- 
mission .  .  .  that  the  present  or  future  public  convenience 
or  necessity  permit  such  abandonment."  1  The  question 
presented  in  this  case  is  whether  the  FPC  may,  upon  a 
proper  finding  of  public  convenience  or  necessity,  simul- 
taneously authorize  both  the  sale  of  natural  gas  in  inter- 
state commerce  by  a  producer  and  the  abandonment  of 

1  Section  7  (b)  of  the  Act  provides  in  full  text: 

"No  natural-gas  company  shall  abandon  all  or  any  portion  of  its 
facilities  subject  to  the  jurisdiction  of  the  Commission,  or  any 
service  rendered  by  means  of  such  facilities,  without  the  permission 
and  approval  of  the  Commission  first  had  and  obtained,  after  due 
hearing,  and  a  finding  by  the  Commission  that  the  available  supply 
of  natural  gas  is  depleted  to  the  extent  that  the  continuance  of 
service  is  unwarranted,  or  that  the  present  or  future  public  con- 
venience or  necessity  permit  such  abandonment." 
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the  sale  at  a  future  date  certain.  The  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  construed  §  7  (b)  to 
empower  the  FPC  to  authorize  abandonment  only  when 
and  if  proposed  at  the  end  of  the  contract  term,  thus 
precluding  power  to  authorize  abandonment  simultane- 
ously with  certificating  new  producer  sales.  Accordingly, 
the  Court  of  Appeals  set  aside  the  FPC  order  involved 
in  this  case  insofar  as  it  permits  the  Commission,  at  the 
time  it  issues  a  certificate  of  public  convenience  and 
necessity,  to  authorize  the  producer  to  terminate  the 
sale  at  the  end  of  the  contract  term.  502  F.  2d  461 
(1974).  We  granted  certiorari.  422  U.  S.  1006  (1975). 
We  reverse. 

I 

FPC  Order  No.  455,  48  F.  P.  C.  218,  issued  August  3, 
1972,  is  the  order  involved.  The  Order  was  promulgated 
under  FPC  rulemaking  authority  pursuant  to  a  notice  of 
April  6.  1972,  37  Fed.  Reg.  7345,  as  an  addition  to  the 
FPC's  general  rules  of  practice  and  procedure,  18  CFR 
§2.75  (1975).  Order  Xo.  455  established  an  "optional 
procedure  for  certificating  new  producer  sales  of  natural 
gas."  48  F.  P.  C,  at  218.  The  new  procedure  did  not 
displace  area  pricing,  but  instead  provided  an  alternative 
to  "stimulate  and  accelerate  domestic  exploration  and 
development  of  natural  gas  reserves."  Id.,  at  225.  The 
procedure  was  necessary,  the  Commission  found,  because 
natural  gas  producers  were  frequently  unable,  due  to 
hazards  of  area  price  revisions  in  lengthy  appellate  review 
proceedings,  to  rely  upon  rates  established  by  the  FPC  in 
its  area  rate  orders,  and  thus  were  discouraged  from  ex- 
ploring for  new  gas  and  committing  it  to  the  interstate 
market.  For  "there  is  no  assurance  at  the  present  time 
that  a  producer  may  not  ultimately  have  to  refund  some 
of  an  initial  rate  .  .  .  upon  which  the  producer  relied  when 
it  dedicated  a  now  gas  supply  to  the  interstate  market." 
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Id.,  at  222-223.  "  [T]he  producer  does  not  know  .  .  .  how 
much  it  will  get  if  it  develops  and  sells  new  gas  to  the 
interstate  market.  The  producer  knows  for  sure  only 
that  once  it  sells  in  interstate  commerce  it  cannot  stop 
deliveries."  Id.,  at  223.  "This  uncertainty/'  the  Com- 
mission found,  "has  impeded  exploration  and  develop- 
ment." Ibid. 

The  optional  procedure  introduced  by  Order  No.  455 
was  designed  to  "lessen  rate  uncertainty  which  has  pre- 
vailed since  the  early  1960's."  Id.,  at  219.  The  pro- 
cedure has  several  features.  First,  it  permits  producers 
to  tender  for  FPC  approval  contracts  for  the  sale  of  new 
natural  gas 2  at  rates  that  may  exceed  the  maximum 
authorized  by  the  applicable  rate  order.3  Second,  the 
FPC  will  determine  in  a  single  proceeding  whether  the 
"public  convenience  and  necessity"  under  §  7  (c)  of  the 
Act,  15  U.  S.  C.  §717f(c),  warrants  the  issuance  of  a 
certificate  authorizing  the  sale  and  whether  the  rates 
called  for  by  the  contract  are  "just  and  reasonable"  under 
§  4  (a),  15  U.  S.  C.  §  717c  (a).  Third,  a  permanent  cer- 
tificate issued  by  the  Commission  and  accepted  by  the 
producer  is  not  subject  to  change  in  later  proceedings 
under  §  4  of  the  Act,4  15  U.  S.  C.  §  717c,  and  the  rates 

2  The  optional  procedure  is  available  for  sales  of  gas  produced 
from  wells  commenced  after  April  6,  1972,  and  gas  that  has  not 
previously  been  sold  in  the  interstate  market.  18  CFR  §  275  (b)  (5) 
(1975). 

3  After  adoption  of  the  optional  procedure,  the  FPC  established 
a  national  ceiling  rate  for  some  sales  of  natural  gas.    Opinion  No.  699, 

 F.  P.  C.         (1974).    The  optional  procedure  was  then  amended 

to  permit  producers  to  tender  contracts  for  certification  including 
rates  exceeding  the  national  ceiling,  as  well  as  area  rates.  Order 
No.  455-B,          F.  P.  C.    (1974). 

4  The  procedure  does  not,  however,  limit  the  applicability  of  §  5, 
15  U.  S.  C.  §  717d.  See  18  CFR  §  2.75  (d)  (1975).  The  Commission 
noted  in  Order  No.  455  that  it  was  unable  to  "bind  a  future  Com- 
mission not  to  invoke  the  prospective  operation  of  Section  5";  the 
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may  be  collected  without  risk  of  refund  obligations.  Id., 
at  226.  See  18  CFR  §  2.75(d)  (1975).  Fourth,  Order 
No.  455  authorizes  inclusion  in  the  permanent  certificate 
of  the  abandonment  assurance — or  "pregranted  abandon- 
ment"— called  in  question  in  this  case.  18  CFR  §  2.75 
(e)  (1975). 5  The  authority  to  include  assurance  that  the 
producer  may  abandon  the  sale  at  the  end  of  the  con- 
tract term  is,  however,  to  be  exercised  only  upon  appro- 
priate findings  by  the  FPC  of  public  convenience  or 
necessity,  as  required  by  §  7  (b).  Order  No.  455-A,  48 
F.  P.  C.  477,  481  (1972). 

The  importance  to  the  producer  of  the  pregranted 
abandonment  provision  is  obvious.  Pregranted  abandon- 
ment gives  the  producer  assurance  that  his  present  sale 
will  not  indefinitely  commit  the  gas  to  what  may  be  a 
lower-priced  interstate  market:  he  will  be  free  on 
the  contract  expiration  date  to  discontinue  deliveries 
to  the  purchaser  without  having  to  demonstrate  again 
that  abandonment  is  consistent  with  the  public  con- 
venience or  necessity. 

II 

The  entire  optional  procedure  of  Order  No.  455  was 
attacked  in  petitions  for  review  before  the  Court  of 
Appeals,  which  upheld  the  Order  in  all  respects  save  the 
pregranted  abandonment  authority.6    In  holding  that 

Commissioners  further  stated  that  "[t]o  the  extent  that  this  Com- 
mission can  grant  certainty  of  rates,  we  do  so."    48  F.  P.  C,  at  223. 

5  This  provision  reads  as  follows: 

"Applications  presented  hereunder  will  be  considered  for  perma- 
nent certification,  either  with  or  without  pregranted  abandonment, 
notwithstanding  that  the  contract  rate  may  be  in  excess  of  an  area 
ceiling  rate  established  in  a  prior  opinion  or  order  of  this 
Commission." 

6  Respondents'  cross-petition  seeking  review  of  the  Court  of 
Appeals'  decision  to  the  extent  that  it  adversely  resolved  their 
contentions  was  denied.    422  U.  S.  1020  (1975). 
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§  7  (b)  requires  a  public  convenience  or  necessity  find- 
ing by  the  FPC  at  the  time  of  the  proposed  abandon- 
ment, thus  precluding  such  finding  at  the  time  of  certifi- 
cation, the  Court  of  Appeals  stated,  502  F.  2d,  at  472: 

"Pregranted  abandonment  would  leave  a  producer 
free  to  discontinue  service  to  the  interstate  market, 
perhaps  years  after  the  original  certification,  with  no 
contemporaneous  obligation  on  the  producer  to  jus- 
tify withdrawal  of  service  as  consistent  with  the  pub- 
lic convenience  and  necessity.  We  think  Section 
7  (b)  does  not  contemplate  or  authorize  such 
procedure. 

"...  It  appears  to  us  .  .  .  that  pregranted  abandon- 
ment requires  more  clairvoyance  than  even  the  Com- 
mission's expertise  reasonably  encompasses." 

We  find  nothing  on  the  face  of  §  7  (b)  to  support  the 
holding  that  the  section  "does  not  contemplate  or  author- 
ize such  procedure."  There  is  no  express  provision 
prescribing  the  timing  of  the  finding  of  public  conven- 
ience or  necessity  that  is  prerequisite  to  FPC  authority  to 
allow  the  producer  to  abandon  a  sale.  In  the  absence 
of  an  explicit  direction,  the  inference  may  reasonably  be 
made  that  Congress  left  the  timing  of  the  finding  within 
the  general  discretionary  power  granted  the  FPC  "to  reg- 
ulate abandonment  of  service,"  S.  Rep.  No.  1162,  75th 
Cong.,  1st  Sess.,  2  (1937) ;  H.  R.  Rep.  No.  709,  75th  Cong., 
1st  Sess.,  2  (1937).  "[T]he  Commission's  broad  respon- 
sibilities .  .  .  demand  a  generous  construction  of  its  statu- 
tory authority,"  Permian  Basin  Area  Rate  Cases,  390 
U.  S.  747,  776  (1968)  (footnote  omitted),  and  that  infer- 
ence is  plainly  consistent  with  Congress'  regulatory  goals. 

The  reasoning  of  the  Court  of  Appeals  that  pregranted 
abandonment  requires  "clairvoyance"  overlooks  the  ex- 
press power  granted  to  the  FPC  in  §  7  (b)  to  allow  aban- 
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donment  upon  a  proper  finding  that  the  ''present  or  fu- 
ture" public  convenience  or  necessity  warrants  permission 
to  abandon.  The  power  to  authorize  an  abandonment 
upon  finding  that  it  is  justified  by  future  public  conven- 
ience or  necessity  clearly  encompasses  advance  authoriza- 
tion warranted  by  consideration  of  future  circumstances 
and  the  necessary  estimation  of  tomorrow's  needs.  That 
has  been  our  conclusion  when  FPC  authority  to  make 
forecasts  of  future  events  has  been  challenged  in  other 
contexts.  For  example,  in  rejecting  the  contention  that 
the  FPC  could  not  consider  forecasts  of  the  future  under 
the  nearly  identical  standard  of  §  7  (e),  FPC  v.  Transcon- 
tinental Gas  Corp.,  365  U.  S.  1,  29  (1961),  stated 
that  "a  forecast  of  the  direction  in  which  the  future 
public  interest  lies  necessarily  involves  deductions  based 
on  the  expert  knowledge  of  the  agency."  Similarly,  as 
to  another  agency,  we  have  stated  our  unwillingness  to 
let  "uncertainties  as  to  the  future  .  .  .  paralyze  the  [Inter- 
state Commerce]  Commission  into  inaction."  United 
States  v.  Detroit  &  Cleveland  Navigation  Co.,  326  U.  S. 
236,  241  (1945).  Thus,  to  the  extent  that  exercising 
the  pregranted  abandonment  authority  entails  forecast- 
ing future  developments  affecting  supply  and  demand, 
we  cannot  say  that  requiring  this  degree  of  "clairvoy- 
ance" renders  the  provision  beyond  FPC  authority. 

Furthermore,  the  FPC  may  determine  that  present  sup- 
ply and  demand  conditions  require  that  pregranted  aban- 
donment be  authorized  in  appropriate  cases  to  encourage 
exploration  for  new  gas  and  its  dedication  to  the  inter- 
state market,  since  the  unwillingness  of  producers  to 
make  indefinite  commitments  has  made  potentially  avail- 
able supplies  inaccessible  to  the  interstate  market.  We 
conclude  therefore  that  an  optional  procedure  encom- 
passing pregranted  authority  intended  to  draw  new  gas 
supplies  to  the  interstate  market  is  clearly  within  FPC 
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authority  to  permit  abandonments  justified  by  either 
present  or  future  public  convenience  or  necessity.7 

Order  No.  455  does  not  authorize  specific  abandon- 
ments. It  merely  establishes  an  optional  procedure  un- 
der which  pregranted  abandonment  may  be  authorized 
in  appropriate  cases.  Any  pregranted  abandonments 
approved  under  this  procedure  are  subject  to  judicial 
review  under  the  Act.  See  §  19  (b),  15  U.  S.  C.  §  717r 
(b).  We  should  not  presume,  as  the  Court  of  Appeals 
did,  that  the  Commission  is  not  competent  to  make 
proper  findings  supported  by  substantial  evidence  and 
consistent  with  §  7  (b)  in  approving  pregranted  abandon- 
ment. Rather,  the  question  whether  particular  pre- 
granted abandonment  authorizations  are  beyond  the 
Commission's  expertise  should  await  resolution  in  con- 
crete cases.  See  FPC  v.  Texaco,  Inc.,  417  U.  S.  380,  392 
(1974). 8    It  suffices  for  the  purposes  of  this  case  that 

7  The  FPC  has  disclaimed  any  reliance  on  the  ground,  permitted 
under  §7  (b),  that  "the  available  supply  of  natural  gas  is  depleted 
to  the  extent  that  the  continuance  of  service  is  unwarranted."  We 
therefore  have  no  occasion  to  address  the  question  whether  pre- 
granted abandonment  on  that  ground  would  exceed  FPC  authority. 

8  Paradoxically,  similar  considerations  led  the  Court  of  Appeals 
to  reject  respondents'  challenge  to  a  provision  of  the  optional 
procedure  requiring  the  Commission  to  determine  the  reasonable- 
ness of  future  rate  escalations  included  in  contracts  submitted  pur- 
suant to  the  procedure.  Yet  no  attempt  was  made  to  distinguish 
the  case  of  future  rate  escalations  from  that  of  pregranted  abandon- 
ment in  this  respect.   The  Court  said: 

"We  cannot  say  as  an  abstract  proposition  of  law  that  it  is  im- 
possible for  the  Commission  to  make  an  advance  determination  of 
'reasonableness'  in  proceedings  under  Section  4.  Although  as  a 
practical  matter  one  may  be  skeptical  about  the  ability  of  the  Com- 
mission to  succeed  in  this  endeavor,  we  think  it  may  make  the 
attempt.  Whether  it  succeeds  will  depend  upon  the  evidentiary 
basis  for  the  escalations  proposed  in  a  given  contract  and  the  rea- 
sonableness of  Commission  findings  and  projections  supporting  and 
approving  such  escalations.    The  question  is  one  of  proof  which  can 
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we  read  §  7  (b)  as  leaving  the  timing  of  approval  of 
abandonments  to  FPC  discretion.9 

Ill 

The  Court  of  Appeals  stated  that  its  construction  of 
§  7  (b)  as  denying  FPC  authority  to  authorize  abandon- 
ment on  a  future  date  certain  at  the  time  of  certification 
was  "fortified"  by  Sunray  Mid-Continent  Oil  Co.  v.  FPC 
(Sunray  II),  364  U.  S.  137  (1960).  Sunray  II  held  that 
the  FPC  had  authority  to  tender  a  certificate  of  public 
convenience  and  necessity  without  time  limitation  to  a 
producer  who  applied  for  a  certificate  authorizing  sales 
for  20  years  only.    The  Court  reasoned,  id.,  at  142: 

"If  petitioners'  contentions  as  to  the  want  of  au- 
thority in  the  Commission  to  grant  a  permanent 
certificate  where  one  of  limited  duration  has  been 
sought  for,  were  to  be  sustained,  the  way  would  be 
clear  for  every  independent  producer  of  natural  gas 
to  seek  certification  only  for  the  limited  period  of 
its  initial  contract  with  the  transmission  company, 
and  thus  automatically  be  free  at  a  future  date, 
un trammeled  by  Commission  regulation,  to  reassess 
whether  it  desired  to  continue  serving  the  interstate 
market." 

We  understand  the  Court  of  Appeals  to  read  this 
passage  as  implying  that  a  limited-term  certificate  would 
be  barred  by  the  Act,  and  that  a  permanent  certificate 
with  pregranted  abandonment  would  also  be  barred  since 


be  answered  only  on  a  record  setting  out  a  particular  proposal  and 
the  evidence  supporting  it."    502  F.  2d,  at  468. 

9  Respondents  claim  that  the  pregranted  abandonment  provision 
amounts  to  deregulation  akin  to  that  condemned  in  FPC  v.  Texaco, 
Inc.,  supra,  at  400.  But,  unlike  the  small-producer  exemption  in- 
volved there,  the  FPC  in  the  optional  procedure  retains  full  control 
over  its  regulatory  jurisdiction. 
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such  a  certificate,  as  the  FPC  concedes,  FPC  Brief,  at  22,  is 
legally  and  functionally  indistinguishable  from  a  limited- 
term  certificate.10    But  the  Court  of  Appeals'  reading  of 
Sunray  II  was  patently  erroneous.    Sunray  II  in  fact 
indicated  that  the  FPC  is  authorized  to  issue  limited-term 
certificates.    The  Court  of  Appeals  for  the  Tenth  Circuit 
had  addressed  that  question  at  an  earlier  stage  of  the 
litigation  and  had  held  that  the  FPC  was  authorized  to 
issue  such  certificates.    Sunray  Mid-Continent  Oil  Co.  v. 
FPC,  239  F.  2d  97  (1956),  rev'd  on  other  grounds,  353 
U.  S.  944  (1957)  {Sunray  I).11    Sunray  II  implicitly  ap- 
proved this  holding  in  stating,  364  U.  S.,  at  157:  "There 
is  no  contention  that  the  Commission  was  again  indulging 
in  the  erroneous  notion  that  it  had  no  power  to  issue  a 
limited  certificate." 

Thus,  rather  than  imply  that  the  Act  forbids  the  issu- 
ance of  a  limited- term  certificate,  Sunray  II  approved 
the  holding  of  the  Court  of  Appeals  for  the  Tenth  Cir- 
cuit that  the  Act  permits  the  issuance  of  such  a  certifi- 
cate.12   Sunray  II  therefore  supports  the  conclusion  we 


10  The  Court  of  Appeals  found  that  pregranted  abandonment  has 
"the  same  potentiality  of  prejudice  to  consumers"  that  this  Court, 
was  concerned  about  in  Sunray  II.  502  F.  2d,  at  472.  In  that 
case,  however,  Sunray 's  position  would  have  removed  FPC  discre- 
tion not  to  issue  limited-term  certificates  whenever  a  producer 
sought  a  limited  certificate.  Both  Sunray  II  and  today's  decision 
maintain  FPC  discretion  in  this  regard,  while  the  Court  of  Ap- 
peals' conclusion  reduces  the  FPC's  ability  to  exercise  its  regulatory 
responsibility. 

11  The  first  decision  of  the  Court  of  Appeals  for  the  Tenth  Cir- 
cuit was  reversed  in  Sunray  I  on  the  ground  that  the  Court  had 
itself  decided  whether  the  FPC  should  have  issued  a  limited-term  cer- 
tificate, rather  than  remanding  to  the  Commission  to  resolve  this 
question  in  the  first  instance,  353  U.  S.  944.  Sunray  II  sustained  the 
Court  of  Appeals'  later  affirmance  of  the  FPC's  issuance  of  an  un- 
limited certificate,  267  F.  2d  471  (1959). 

12  Moreover,  if  issuance  of  limited-term  certificates  were  barred 
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have  reached  and  does  not  fortify  the  Court  of  Appeals' 
construction  of  §  7  (b).  In  both  the  case  of  the  limited- 
term  certificate  and  the  case  of  the  permanent  certificate 
with  pregranted  abandonment,  the  FPC  determines  at 
the  time  of  certification  that  the  present  or  future  public 
convenience  or  necessity  justifies  the  issuance  of  a  cer- 
tificate that  allows  discontinuance  of  service  at  a  future 
date  certain  without  need  for  further  proceedings. 

The  judgment  of  the  Court  of  Appeals  is  reversed 
insofar  as  it  set  aside  the  pregranted  abandonment  pro- 
vision of  Order  No.  455,  and  the  case  is  remanded  for 
further  proceedings  consistent  with  this  opinion. 

It  is  so  ordered. 

Mr.  Justice  Stewart,  Mr.  Justice  Powell,  and  Mr. 
Justice  Stevens  took  no  part  in  the  consideration  or 
decision  of  this  case. 


by  the  Act,  there  would  have  been  no  need  to  decide  Sunray  II. 
In  that  circumstance  the  producer  could  hardly  have  complained 
that  the  FPC  failed  to  recognize  its  request  for  only  a  limited  cer- 
tificate, since  such  a  reading  of  the  Act  requires  the  FPC  in  all  cases 
to  issue  unlimited-term  certificates. 
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SUPKEME  COUET  OF  THE  UNITED  STATES 

No.  74-883 


Federal  Power  Commission, 
Petitioner, 
v. 

John  E.  Moss  et  al. 


On  Writ  of  Certiorari  to 
the  United  States  Court 
of  Appeals  for  the  Dis- 
trict of  Columbia  Circuit. 


[March  3,  1976] 

Mr.  Chief  Justice  Burger,  concurring  in  the 
judgment. 

I  concur  in  the  judgment  of  the  Court,  but  with  re- 
spect I  cannot  agree  that  the  Sunray  II  holding  is  as 
categorical  as  Mr.  Justice  Brennan  suggests.  I  there- 
fore do  not  agree  that  the  Court  of  Appeals'  reading  of 
Sunray  II  is  "patently  erroneous."    Ante,  at  9. 

The  optional  procedure  established  by  Order  No.  455 
does  not  appear  to  be  precisely  the  same  as  a  limited-term 
certificate.  Under  the  new  procedure,  the  Commission 
issues  a  permanent  certificate  to  the  producer.  The  pro- 
ducer is  therefore  authorized  to  supply  the  interstate 
market  indefinitely.  The  additional  and  novel  feature 
is  that  the  producer  is  apparently  given  a  free  choice  at 
the  end  of  the  contract  term;  he  can  continue  to  supply 
the  interstate  market  pursuant  to  his  permanent  certifi- 
cate, or  he  can  abandon  any  further  sales  at  the  end  of 
the  particular  contract  term.  This  decision  is  left  en- 
tirely in  the  hands  of  the  producer.  The  Commission 
has  no  voice  whatever  in  this  critical  decision;  and  it 
does  not  know  in  advance  what  the  producer  will  do. 
This  seems  to  me  far  different  from  granting  a  limited- 
term  certificate;  in  that  instance,  the  FPC  knows  that 
the  particular  supplies  of  gas  will  end  at  a  date  certain, 
unless  both  the  producer  and  the  Commission  decide  that 
the  supply  should  continue. 


69-706  O  -  76  -  17 


244 


2  FPC  v.  MOSS 

This  factor  of  unregulated  choice  by  the  producer  raises 
the  very  evils  which  the  Court  pointed  out  in  Sunray  II, 
supra: 

"[E]very  independent  producer  of  natural  gas  .  .  . 
[would]  be  free  at  a  future  date,  untrammeled  by 
Commission  regulation,  to  reassess  whether  it  desired 
to  continue  serving  the  interstate  market."  364 
U.  S.,  at  142. 

The  evil  seems  even  more  acute  here.  For  the  Com- 
mission has  abdicated  entirely  to  the  producer  the  even- 
tual choice  of  supplying  or  cutting  off  gas  to  interstate 
markets.  This  relinquishment  of  regulatory  authority 
seems  to  me  inconsistent  with  the  purposes  and  design  of 
the  Natural  Gas  Act. 

However,  the  Court  accepts  Sunray  II  as  affording 
broad  discretion  to  the  Commission  in  such  matters,  and 
stare  decisis  compels  me  to  accept  the  result. 
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United  States  District  Court  for  the  District  of  Columbia 

Civil  No.  75-803 

National  Tribal  Chairmen's  Associatiox  et  al., 

plaixtiffs 

V . 

James  G.  Abourezk  et  al.,  defexdaxts 

ORDER 

Upon  consideration  of  the  cross-motions  for  summary 
judgment  filed  by  plaintiffs  and  defendants,  the  opposi- 
tions thereto,  the  memoranda  in  support  thereof  and  in 
opposition  thereto,  the  entire  record  herein,  and  the 
parties  having  been  fully  heard  in  the  premises,  the 
Court  finds  that  (1)  the  powers  and  responsibilities 
vested  in  the  American  Indian  Policy  Review  Commis- 
sion ("Commission")  are  exclusively  legislative  in  na- 
ture, see  McGrain  v.  Daughtery,  273  U.S.  135  (1927), 
Watkins  v.  United  States,  354  U.S.  178  (1957),  Baren- 
blatt  v.  United  States,  360  U.S.  109  (1959),  Eastland  v. 
United  States  Service  men  's  Fund,  121  U.S.  491  (1975), 
and,  consequently,  neither  the  creation  of  the  Commission 
nor  the  appointment  of  its  membership  by  Congress,  or 
designated  subgroups  thereof,  is  violative  of  the  doctrine 
of  separation  of  powers  or  the  Appointments  Clause  of 
the  Constitution,  art.  II,  §  2,  cl.  2,  Buckley  v.  Valeo,  — 
U.S.  — ,  44  U.S.L.W.  4127  4162-70  (U.S.  January  30, 

(245) 
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1976), 1  cf.  In  re  Hennen,  13  Pet.  (38  U.S.)  230,  258 
(1839),  Colliers  v.  United  States,  14  Ct.  CI.  598  (1878), 
Springer  v.  Philippine  Islands,  277  U.S.  189  (1928) ; 
(2)  the  Indian  members  of  the  Commission  are  not  "in- 
ferior officers"  of  the  United  States  within  the  meaning 
of  the  Appointments  Clause,2  Bucklvij  v.  Valeo,  supra, 
44  U.S.L.W.  at  4164-70;  (3)  the  present  Indian  member- 
ship of  the  Commission  reflects  the  criteria  for  selection 
detailed  in  Section  1(c)  of  the  American  Indian  Policy 
Review  Commission  Act  ("Act"),  25  U.S.C.  §174 
(1975) ;  and  (4)  the  Director  and  General  Counsel  of  the 
Commission  were  appointed  "by  record  vote  of  a  ma- 
jority of  the  Commission  members,"  as  required  by 
Section  6(a)  of  the  Act. 

It  is,  accordingly,  by  the  Court  this  19th  day  of  Feb- 
ruary, 1976, 

Ordered,  That  plaintiffs'  motion  for  summary  judg- 
ment shoud  be,  and  the  same  is  hereby  denied.  And  it  is 
further 

Ordered,  That  defendants'  motion  for  summary  judg- 
ment should  be,  and  the  same  is  hereby,  granted. 


U.S.  Circuit  Judge. 
U.S.  District  Judge. 


U.S.  District  Judge. 

1  In  its  recent  decision  in  Buckley  v.  Valeo,  supra,  the  Supreme  Court  voided 
the  exercise  of  executive  and  quasijudicial  powers  by  the  Federal  Election  Com- 
mission, the  membership  of  which  the  Court  found  to  have  been  appointed  in 
violation  of  the  doctrine  of  separation  of  powers  as  embodied  in  the  Appoint- 
ments Clause.  Nevertheless,  sustaining  the  Commission's  exercise  of  purely  legis- 
lative functions,  the  Court  held  : 

"Insofar  as  the  powers  confided  in  the  Commission  are  essentially  of  an  investi- 
gative and  informative  nature,  falling  in  the  same  general  category  as  those 
powers  which  Congress  might  delegate  to  one  of  its  own  committees,  there  can  be 
no  question  that  the  Commission  as  presently  constituted  may  exercise  them. 
44  U.S.L.W.  at  41G8  (citations  omitted)." 

-The  Court  need  not  reach  the  question  of  whether  these  members  of  the 
Commission  are  "employees"  of  the  United  States,  sec  Auffmordt  v.  Hedden. 
137  U.S.  310  (1890),  United  States  v.  Germaine,  !>!>  U.S.  608  (1878),  or  holders  of 
generic  "offices"  created  by  Congress  under  the  Necessary  and  Proper  Clause. 
Buckley  v.  Valeo,  supra,  44  U.S.L.W.  at  41(58  (5!).  In  either  event,  so  long  as  the 
duties  performed  by  such  functionairies  are  "only  in  aid  of  those  functions  that 
Congress  may  carry  out  by  itself."  those  individuals  arc  not  "Officers  of  the 
United  States,"  and  may  be  appointed  by  the  legislative  branch  in  such  manner 
as  it  chooses.  Buckley  v.  Valeo,  supra,  44  U.S.L.W.  at  41G9. 
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